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—that the defendant was in the circumstances 
guilty of no want of due care in placing con- 
fidence in the statement made by Lord Will- 
iam Nevill, and accordingly in signing his 
name as he did; and I decline to hold that 
the placing of confidence as here shown, 
which is afterwards betrayed, where it is not 
recklessly or negligently so placed, in any 
way precludes the defendant from setting up 
the true facts as a defense. I conclude, 
therefore, the defendant is not, upon any 
principle of law, estopped or precluded from 
setting up the true facts.’’ The decision of 
the court, however on this point would seem 
to have been obiter for it is also decided that 
the payee, who was the plaintiff, being one of 
the immediate parties to the instrument, is not 
a holder in due course within the meaning 
of the Bills of Exchange Act ; that the ‘‘holder 
in due course’’ is a person to whom, after its 
completion by and as between the immediate 
parties thereto, the bill or note has been 
negotiated in the manner provided for in that 
section. If by ‘‘holder in due course’’ is 
meant in effect ‘‘innocent holder for value 
without notice’’ the subtle doctrine invoked 
by Lord Russell was unnecessary. 








NOTES OF IMPORTANT DECISIONS. 


MUNICIPAL CORPORATIONS—ORDINANCE PRO- 
HIBITING SALE OF PORK — CONSTITUTIONAL 
Law.—The Supreme Court of Arkansas, in City 
of Helena v. Dwyer, 42 S. W. Rep. 1071. held that 
an ordinance prohibiting the sale of fresh pork 
between June and October is not authorized by 
Sand. & H. Dig. § 5313, providing that cities may 
prohibit the carrying on of a business dangerous 
to health, etc., and is not a valid exercise of the 
police power. The court, after citing and review- 
ing People v. Marx, 99 N. Y. 386; Bartholf v. 
O’Reilly, 74. N. Y. 515; Powell v. Pennsylvania, 
127 U. S. 678; Mugler v. Kansas, 123 U. S. 623; 
Haynes vy. Cape May, 50 N. J. L. 55, says: 
Fresh pork is an article of food of general con- 
sumption, and when sound, and free from dis- 
ease, is useful and nutritious. Like all other food, 
it may become unwholesome when eaten to ex- 
cess. The quantity eaten, under ordinary circum- 
stances, produces the sickness, when it proves 
unwholesome. Any food is calculated to produce 
that effect when eaten in the same manner. The 
mere sale of it is not detrimental to the public 
health. The fact that individuals may be made 
sick by it when imprudently eaten does not justify 
a city council in prohibiting the sale of it. For 
the same reason it could prohibit the sale of any 





or all other food. The most delicious food—that 
which is most liable to be eaten to excess—would 
be subject to interdiction. If it be conceded that 
the city council may prohibit the sale of any arti- 
cle of food, the wrongful use of which will or may 
injure the health of the consumer, then they can 
prescribe what the citizens of the city shall eat by 
prohibiting the sale of all other food. The legis- 
lature or any of its creatures has no such power. 
The exercise of such power, we have seen, would 
be a violation of the inalienable right of man to 
procure healthy and nutritious food, by which life 
may be preserved and enjoyed. It would bean 
interference with the liberty of the citizen, which 
is not necessary to the protection of others or the 
public health—would be an invasion of his per- 
sonal rights. 

Prof. Tiedman, in his work on the Limitations 
of Police Powers, in elucidation of this doctrine, 
says: ‘A still stronger ground for the total pro- 
hibition of a trade or business is when the thing 
offered for sale is in some way injurious or un- 
wholesome. It is not enough that the thing may 
become harmful, when put to a wrong use. It 
must be in itself harmful, and incapable of a 
harmless use. Poisonous drugs are valuable, 
when properly used, but they may work serious 
injury, by being improperly used, even to the ex- 
tent of destroying life. Safeguards of every kind 
can be thrown around the sale of them, so that 
damage will not be sustained from an improper 
use of them, but that is the limit of the police 
control of the trade. Thus, for example, opium 
is a very harmful drug when improperly used, 
and it is all the more dangerous because the power 
of resistance diminishes rapidly in proportion to 
the growth of the habit of taking it as a stimulant, 
and a miserable, degraded death is the usual end. 
* * * But, on the other hand, opium is a very 
useful and indispensable drug. * * * ‘The sale 
of it can, of course, be prohibited to minors, and 
to all who may be suffering from some form of 
dementia, and to contirmed opium eaters. Butit 
would seem to be taking away the free will of 
those who are under the law confessedly capable 
of taking care of themselves, if the law were t0 
prohibit the sale of opium to adults in general. 
But where a thing may be put to a wrongful and 
injurious use, and yet may serve in some other 
way a useful purpose, the law may prohibit the 
sale of such things, in any case where the vendor 
represents them as fit for a use that is injurious, 
or merely knows that the purchaser expects @ 
apply them to the injurious purposes. Thus the 
sale of diseased or spoiled meats or other food, # 
food, intending or expecting that the purchaser is 
to make use of them as food, may be probibited. 
So, also, the sale of milk, which comes from cows 
fed in whole or in part upon still slops, may be 
prohibited, if it is true that such milk is unwhole- 
some as human food. In the same manner a la¥ 
was held to be constitutional which prohibited 
the sale of illuminating oil which ignited below * 
certain heat. But it would be unconstitutional @ 
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prohibit altogether the sale of either of these 
things, if they could be employed in some other 
harmless and useful way. For example, the oil 
which was prohibited for illuminating purposes 
may be very valuable and mere or less harmless 
while used for lubricating purposes.’’ Pages 294, 
295. See also Village of Des Plaines v. Poyer, 123 
Il]. 348, 14 N. E. Rep. 677; Babcock v. City of 
Buffalo, 56 N. Y. 268. 

The legislature may enact such laws as may be 
necessary to protect the public against fraud, im- 
position or deception in the sale of food, or any 
impurities, putridity, disease or unsoundness in 
the same which renders it unwholesome, and may 
authorize municipal corporations to do so. The 
public is entitled to protection against imposition 
by the sale of impure or adulterated food, or of 
imitations, as pure and genuine. In this respect 
itneeds protection, and to this end the legislature 
may and can authorize city councils to pass laws. 
It has accordingly been held that an act is con- 
stitutional which prohibits the sale of ‘-milk con- 
taining more than eighty-eight per centum of 
water fluids, or Jess than twelve per centum of 
milk solids, or less than two and one-half per 
centum of milk fats.*’ In passing upon the 
validity of this act in State v. Smyth, 14 R. I. 100, 
the court said: “It is equally a fraud on the 
buyer, whether the milk which he buys was orig- 
inally good and has been deteriorated by the 
addition of water, or whether in its natural state 
itis so poor that it contains the same proportion 
of water as that which has been adulterated. 
** * If a cow habitually gives milk of a 
quality so poor as to come within the statute, or, 
as the defendant puts it in his brief, so poor that 
asacommercial commodity it is valuable only 
for the purpose of irrigation, she is of no value as 
a milk producer, and can have none as such to her 
owner, unless he can sell her milk to his unsus- 
pecting neighbor for a price greatly in excess of 
its value, a species of fraud which ought not to be 
tolerated. The section is but a slight extension 
of the provision which prohibits the sale of 
adulterated milk, and, like that, was designed to 
protect the public against imposition.’’ Com. v. 
Waite, 11 Allen, 264; People v. Cippertly, 101 N. 
Y. 634,4 N. E. Rep. 107. Other examples might 
be given, but this. we think, is sufficient. 





GUARDIAN AND WARD—INVESTMENT BY GUuAR- 
DIAN — TRUST — RIGHTS OF CREDITORS. In 
Beayen y. Citizens Nat. Bank, 43 S. W. Rep. 242, 
decided by the Court of Appeals of Kentucky, it 
appeared that a guardian deposited her wards’ 
funds in bank with her own, and out of the com- 
mon fund purchased bank stock in her own name. 
She continued to treat the trust fund as cash in 
settlements made by her, and for a period of eight 
years collected and appropriated the dividends on 
the stock to her own use. When proper credits 
are allowed her there will be but a small balance 
due by her as guardian, and the wards are amply 
fecured by her bond. It was held that while 








there is some evidence showing that the stock 
was paid for out of the trust money, it is not 
sufficient, as against the circumstances recited, to 
entitle the ward to the stock as against a creditor 
of the guardian who extended credit with knowl- 
edge of her ownership of the stock, and without 
knowledge of any equity of the wards. The court 
laid down the general propositions of law govern- 
ing the liability of guardian in the following lan- 
guage. ‘We think there can be no question that 
whenever a guardian, acting within the scope of 
his powers, has funds in his hands belonging to 
his ward which he ought, in pursuance of his 
fiduciary duty, to employ in the purchase of prop- 
erty for the benefit of his ward, and he does pur- 
chase the property with such funds, and takes the 
title thereto in his own name, without any dec- 
laration of trust, then a trust with respect to such 
property at once arises in favor of the cestui que 
trust. As equity imputes an intention to fulfill 
the obligation resting upon the guardian, inde- 
pendent of any element of fraud, it regards the 
trustee as intending to perform the obligation. 
and to act in accordance with fiduciary duty, and 
not in violation thereof, and therefore treats the 
purchase as made for the benefit of the person 
beneficially interested. And this doctrine extends 
to all persons who stand in a fiduciary relation to 
others. See2 Pom. Eq. Jur. §§ 587, 1049; 1 Perry, 
Trusts, §§ 127, 128; 2 Perry, Trusts, 835, 836. To 
follow the money, however, and impress it with 
the trusts as against innocent third persons, it 
must be distinctly traced and clearly proven to 
have been invested in the security sought to be 
subjected; and if the trust fund has consisted of 
money, and has been mingled with other moneys 
of the trustee in one mass, undivided and undis- 
tinguisbable, and the guardian has made invest- 
ments generally from the money in his possession, 
the cestui que trust cannot claim specific lien upon 
the property or funds constituting the investment. 
See Hill, Trustees, p. 522; Ferris v. Van Vechten, 
73 N. Y. 113. 





MORTGAGE—PAYMENT TO CLERK OF COURT— 
EXTINGUISHMENT OF MORTGAGE.—Commercial 
Inv. Co. v. Peck, 73 N. W. Rep. 452, decided by 
the Supreme Court of Nebraska, was an action to 
foreclose a real estate mortgage for the entire 
amount of the debt. The mortgagors, after the 
service of summons upon them, in vacation, and 
without the knowledge and consent of the mort- 
gagee, or its attorney, paid to the clerk of the dis- 
trict court the full amount due on the mortgage 
and all costs. No entry of such payment was en- 
tered by the clerk npon the books of his officc, nor 
did he pay the money to the plaintiff or its attor- 
ney, but embezzled the same, and absconded. 
Subsequently a decree of foreclosure was entered, 
the defendants being in default of an answer. An 
order of sale was issued, and the mortgaged prem- 
ises were sold thereunder. Neither the plaintiff 
nor its attorney was apprised of the deposit with 
the clerk until after the sale, when, for the first 
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time, the defendants ascertained that the clerk 
had embezzled the money, and that a decree of 
foreclosure had been entered in the cause. Ata 
term subsequent to the rendition of the decree the 
court, on application of the defendants, vacated 
the decree, and set aside the sale, which order is 
here for review. The Supreme Court reversed 
this ruling, holding that the clerk did not receive 
the money by virtue of his office, but in his indi- 
vidual capacity as the mere agent of the mort- 
gagor, and that such deposit did not constitute a 
payment into court, and therefore did not extin- 
guish the mortgage debt. At common law, pay- 
ment to the clerk in vacation during the pendency 
of an action before judgment, and without an or- 
der of court, of the amount due plaintiff, was not 
authorized, and no statutory enactment in this 
State can be found which empowers a clerk of the 
district court to receive money under the circum- 
stances disclosed by this record. The law did not 
constitute the clerk as the agent of this plaintiff to 
receive the amount of its mortgage. After judg- 
ment, a clerk of court may receive payment, even 
in the absence of any express statute upon the 
subject. McDonald v. Atkins, 13 Neb. 568, 14 N. 
W. Rep. 532; Moore v. Boyer (Neb.),72 N. W. 
Rep. 586. The authority of a clerk of a court to 
receive payment of a judgment in his office ex- 
isted at common law, and has been recognized by 
long usage. The official power of the clerk is 
circumscribed by the extent of his duties, and he 
ceases to act by virtue of his office whenever he 
steps beyond the boundary of his power. It was 
no part of the official duty of the clerk to receive 
the money from these mortgagors. He did not 
act officially, but in his individual capacity as the 
mere agent of those who intrusted him with the 
money. Durant vy. Gabby, 2 Mete. (Ky.) 91; 
Baker v. Hunt. 1 Wend. 103; Currie vy. Thomas, 8 
Port. (Ala.) 293; Windham vy. Coats, 8 Ala. 285; 
Ball v. Bank, 8 Ala. 590; Governor v. Read, 38 
Ala. 253; Alexandre v. Saloy, 14 La. Ann. 327; 
Hammer y. Kaufman, 39 Il. 87. In Mazyck v. 
M’Ewan, 2 Bailey, 28, it was decided that, 
where money is paid toa clerk of the court, he 
receives it as the private agent of the party mak- 
ing the payment, unless accompanied by a plea of 
tender, or the deposit has been made in pursuance 
of an order of court to do so. In Kieth v. Smith, 
1 Swan, 92, it was ruled that money paid into 
court is unavailing as a tender if not made upon 
an order of court authorizing it to be done. In 
Hammer vy. Kaufman, 39 II]. 87, it was held thata 
clerk of court is not, by virtue of his office, au- 
thorized to receive money as a deposit, except by 
order of the court; that money paid to him with- 
out such order may be withdrawn by the depos- 
itor at any time before the other party has man- 
ifested a willingness to accept it, or the court has 
recognized it as a fund at its disposal; and that, in 
case the money is lost by the clerk, the one mak- 
ing the deposit must sustain the loss, instead of 
the person for whose benefit the money was re- 
ceived. In Levan vy. Sternfeld, 55 N. J. Law. 41. 





25 Atl. Rep. 854. it was decided that payment of 
money to aclerk of court after the commencement 
of an action and before judgment, without a rule, 
may be disregarded by the party for whom the 
same was deposited. Reed, J., in the course of 
his opinion, says: ‘*‘Now, the money paid into 
court in this case, so far as the record shows. was 
not paidin underany rule. The clerk has no 
authority to receive money without a rule of court. 
1 Sell. Prac. 18, 277; Baker v. Hunt, 1 Wend. 103. 
The doctrine is obviously sound, therefore, which 
is said by Campbell, in a note to Rucker y. Pals- 
grave, 1 Camp. 557, to have been laid down by 
Lord Ellenborough, that if, after action brought, 
the moneys sought to be recovered are paid with- 
out a rule of court, the plaintiff must have a ver- 
dict.’’ Currie v. Thomas. 8 Port. (Ala.) 293, was 
a suit upon a promissory note, where the defend- 
ant pleaded that a prior suit had been brought on 
the same note, and that he had paid the full 
amount due thereon to the clerk of the court. It 
was held that payment to the clerk did not preju- 
dice the plaintiff. The court, in disposing of the 
Guestion, observed: ‘*There are several stages in 
the proceedings of a case in which the clerk ofa 
court is by law authorized to be the holder of the 
moneys which may be paid into court. Thus on 
plea pleaded, when the cause of action is admitted 
to a partial extent, and denied as to the residue. 
So in the case of a tender. So, also, when 
money is paid into court in satisfaction of a 
judgment. In all these cases, however, the money 
is presumed to be brought before the court, and, 
as it can have no custody of the money, it of ne- 

cessity remains with the clerk, as the fiduciary of 
the court. But, independent of statutory enact- 

ments, no case is remembered in which money 

can be lawfully paid to the clerk in vacation, or 

any other manner than as the officer of the court 

in term time; and the receipt of which is always 

by some record of the court, or some proceeding 

yet on paper, but progressing toa record. To 

permit this officer to receive demands which have 

not been reduced to judgment would bring about 

consequences of a most mischievous tendency, 

unless received at a time when he is presumed (0 

be under the immediate control of the court.— 

that is, term time,—and then only in those cases 

where the performance becomes a duty imposed 

by the peculiar organization of the court.” 





BANK — CHECK AGAINST DEPOSIT — ASSIGN- 
MENT.—In House v. Kountze, 43 S. W. Rep. 561. 
decided by the Court of Civil Appeals of Texas. 
it was held that an unaccepted check does net 
constitute an equitable assignment, pro tanto of 
the fund against which it is drawn, and therefore 


* will not support an action by the holder against 


the drawee. The court said in part: Counsel for 
the appellees Kountze Bros. contend that the law 
of New York should control the question as pre 


sented in this case, because the check was draw® 


en a bank in New York, to be paid out of ade 
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posit there. It may be conceded that the position 
is correct. Abt v. Bank (Ill. Sup.), 42 N. E. Rep. 
856. Yet there was no proof of what the law of 
New York is. But, as this is a question of the 
law merchant, the court might, perhaps, take 
judicial notice of the law merchant as prevailing 
in the State of New York, in absence of proof to 
the contrary. Whart. Ev. sec. 298. The court, 
however, must inform itself as to the state of the 
law, and, in doing so, finds that there is a hope- 
less conflict in the decisions, and, in the absence 
of proof of any statute of New York upon the 
question, must at last decide it upon general 
principles. The decisions of the New York courts 
cannot be more than persuasive, because they 
cannot be noticed judicially, as furnishing evi- 
dence of what the law of New York really is. 

After a careful examination of the authorities, 
and a full consideration of the reasons in favor of 
and against the right to sue, a majority of the 
court are of the opinion that the weight of rea- 
son as well as of authority is insupport of the rule 
that the suit cannot be maintained. The writer 
has reached the opposite conclusion, and is of the 
opinion that, while the weight of authority is 
against the rule authorizing the suit, yet, as 
stated by the text writers, the weight of reason is 
with those courts which hold that the check 
holder has the right to sue the bank, although his 
check has never been accepted. 


FALSE IMPRISONMENT—MUNICIPAL CORPORA- 
TION—LIABILITY OF CiTy.—In Bartlett v. City of 
Columbus, 288. E. Rep. 599, decided by the Su- 
preme Court of Georgia, it was held that a mu- 
nicipal corporation isnot liable, in an action for 
false imprisonment, for damages alleged to have 
been occasioned to the plaintiff by reason of his 
imprisonment under a judgment ordered against 
him by a municipal court for the violation of an 
ordinance, and this is true though such judgment 
may have been irregular, erroneous, and even 
void. The court said: Bartlett sued the city of 
Columbus for false imprisonment, alleging that 
the defendant, without leg] authority, imprisoned 
and detained him, in the common jail of Muscogee 
county, for forty-eight hours. Upon the close of 
the plaintiff's testimony, the court below granted 
a nonsuit, and Bartlett excepted. 

The plaintiff showed by his testimony that the 
office of recorder of the city of Columbus was duly 
and legally constituted, and that said officer was 
authorized to preside over the ‘*Mayor’s Court,” 
and to try all persons charged with a violation of 
the ordinances of said city. It further appears 
from his testimony that be was tried, convicted 
and sentenced by the recorder, in said court, for 
4n alleged violation of an ordinance of said city, 
in carrying on the business of keeping a boarding 
house, taking transient guests, without first hav- 
ing registered, and obtained the city license pre- 
scribed therefor. This being true, it is not nec- 
essary to consider the grounds upon which the 
Plaintiff in error contends that his trial by the 





recorder and the judgment rendered therein were 
illegal and void, because it is clear that a munic- 
ipal corporation is not liable, in an action for 
false imprisonment, for damages alleged to have 
been occasioned to the plaintiff by reason of his 
imprisonment under a judgment rendered against 
him by a municipal court for the violation of a 
city ordinance; and this is true though said judg- 
ment may have been irregular, erroneous, or even 
void. In the case of Duke v. Mayor, ete., 20 Ga. 
636. Lumpkin, J., says: ‘*Can an action in any 
form be maintained against a municipal corpora- 
tion for an error in judgment only when exercis- 
ing judicial functions, where no corruption and 
malice is imputed? We think not. Just as well, 
upon principle, sue this or any other court.” A 
case that is exactly in point is that of T'rescott v. 
City of Waterloo, which was tried in the Circuit 
Court of the United States for the Northern Dis- 
trict of Iowa, and is reported in 26 Fed. Rep. 592. 
In that case the court held that: **A party who 
has been arrested for violation of an unconstitu- 
tional municipal ordinance, requiring « license 
fee to be paid by non-resident peddlers, and, on 
conviction, has served out his fine. cannot main- 
tain an action against the municipal corporation 
for false imprisonment.’’ The passage of the 
ordinance by the city council of Columbus, for 
the alleged violation of which the plaintiff in er- 
ror was tried, convicted and imprisoned, was an 
exercise of the legislative power, and his trial 
and sentence by the recorder was an exercise of 
the judicial power conferred by the State upon 
the municipal corporation. It is well settled that 
for errors of judgment committed in the exercise 
of either of these powers a municipal corporation 
is not liable in damages. Rivers v. City Council, 
65 Ga. 376. 





SALE—AUTHORITY OF SALESMAN—REPUDIA- 
TION BY PRINCIPAL.—In a recent case before the 
St. Louis Court of Appeals—Groves v. Kelley- 
Goodfellow Shoe Co.—it appeared that the de- 
fendant, a St. Louis wholesale house, refused to 
accept an order taken by one of its salesmen from 
plaintiff, a merchant in Texas, because the sale 
was effected below the price for which he was 
directed to sell. Plaintiff refused to pay more, 
and filed suit. The circuit court decided in favor 
of defendant company, and the case was appealed 
to the court of appeals, Judge Biggs sustaining 
the lower court and Judges Bland and Bond re- 
versing the case,‘taking the view that the action 
of the salesman bound his employer. The major- 
ity opinion held as follows: 

‘*First—That when a mercantile house sends out 
a traveling salesman with authority to solicit 
orders and make sales of its goods, and the sales- 
man sells its goods below their market value, and 
gives a bill of sale therefor under the name of his 
principal, and extends the time of payment beyond 
the time fixed by private instructions given by the 
house, which he did not communicate to the pur- 
chaser, the sale is binding on the house, and it 
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cannot repudiate the sale for the reason that the 
goods were sold below their value and the time of 
payment extended beyond the time limited by 
private instructions. 

‘‘Second—The authority of a traveling salesman 
to sell the goods of his principal need not be 
shown by an express delegation of subauthority, 
but it may be established by the general custom 
of merchants, or by the uniformity of a previous 
course of dealing between the wholesale house 
and its customer with reference to orders for 
goods taken by the traveling salesman. 

‘“Third—W hen it is the custom of the trade that 
a sale made by a traveling salesman of his princi- 
pal’s goods, otherwise absolute, may be rejected 
by the house on account of the unsatisfactory 
commercial standing of the purchaser, such right 
is in the nature of an option, to accept or reject 
the purchaser as its debtor. This option must be 
exercised within a reasonable time after the order 
for the goods is received, and if not so exercised 
the contract of sale becomes absolute. 

‘*Fourth—That the option to reject the order or 
sale on account of the unsatisfactory commercial 
standing of the purchaser does not carry with it 
the right to repudiate the sale for any other reason 
or for no reason at all.”’ 





SALE— WARRANTY —WAIVER—ACCEPTANCE.— 
In Kingman v. Watson, 73 N. W. Rep. 438, de- 
cided by the Supreme Court of Wisconsin, defend- 
ant purchased of plaintiff, through its agent. a 
steam threshing machine, signing a written order 
therefor, with an agreement on the part of de- 
fendant as to payments, and on the part of plaint- 
iff a warranty that the machine was of good ma- 
terial and well made. The order further specified 
that, if defects in the machine were not remedied, 
the machine was to be returned to plaintiff, and 
defendant was to be given back his notes. The 
machine proved, after its receipt by defendant, to 
be defective, and not to be as warranted, which 
defects were not remedied by plaintiff, although 
it was asked to do so; but, notwithstanding the 
defects, defendant continued to use the machine, 
and was in possession thereof, for over two years, 
without returning or offering to return it to 
plaintiff. It was held that defendant's retaining 
the machine and using it for so long a period was 
an acceptance of the machine, and a waiver of the 
defects; that a delivery by plaintiff of a threshing 
machine to defendant pursuant to his order bound 
the latter to perform the terms of the order as to 
payment for the machine, and the acceptance of 
the order by the plaintiff bound it to comply with 
stipulations therein on its part; that where a sale 
was made with an agreement that if the machinery, 
when delivered, proved unsatisfactory, it might 
be returned, and that the seller would remedy the 
defects, when the purchaser was dissatisfied, and 
discovered the alleged defects, the continued use 
of the machinery thereafter was an acceptance, 
and that a use of a warranted machine, after 





knowledge of defects, without offer to return as 
provided by the contract of sale, was an accept. 
ance thereof. Marshall, J., dissented from the 
conclusion of the court in an exhaustive opinion, 








FUNCTIONS OF THE TRIAL JUDGE, 


In a recent decision overruling a motion 
for a new trial in the case of United States y, 
Bram, the court laid down some important 
principles as to the duties of the trial judge. 
Bram was found guilty of murder by a fed- 
eral jury in Boston. On motion for a new trial 
the defendant’s attorneys pointed out errors 
committed by the trial judge, and claimed that 
the verdict was influenced thereby. Judge 
Colt, in his decision overruling the motion, 
holds that itis not sufficient to show that errors 
were committed during the trial, but it must 
be shown that the verdict has been actually 
affected by such errors, and not merely that 
it might have been affected. If the language 
of the court is construed to mean that coun- 
sel must establish a reasonable probability of 
the verdict having been influenced by the al- 
leged errors, the rule seems a just one, butif 
we literally interpret the court, that it is nec- 
essary to prove that the verdict has been in- 
fluenced, compliance with such a demand 
would be an utter impossibility as it would 
necessitate laying bare the operation of the 
minds of the jurors. All that counsel can 
Show, and all they should be asked to show, 
is the probability that there is some connec: 
tion between the errors and the verdict. A 
motion for a new trial is an appeal to the 
equitable discretion of the court, and such 
equitable authority is interposed to prevent 
the jury from inflicting, by their verdict, 4 
material and palpable wrong.! And it may 
be stated, generally, that the granting or re 
fusing of a new trial, except in cases wher 
statutes provide for new trial as matter of 
right, or when motion is founded on error of 
law, is entirely within the judicial discretion 
of the court.? Where the motion is founded 


1 Minor’s Inst. 837; Kelsey v. Hammer, 18 Con 
311; Covington Mills Co. vy. Summers, 36 Ga. 615; Hilb 
vy. Peyton, 22 Gratt. (Va.) 550; Fanning v. MeCrane), 
1 Morr. (Iowa), 398; Huston vy. Vail, 51 Ind. 2%; 
Goode vy. Love, 4 Lehigh (Va.), 635; Dulaney v. Bat 
kin, 47 Miss. 391. : 

2 Roberts v. Leslie, 46 N. Y. Sup. Ct. Rep. 76; Pres 
dent, etc. v. Patcher, 8 Wend. (N. Y.) 47; Alder 
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upon error of the trial court in the conduct 
of the trial, it has been generally held that a 
new trial is a matter of course, unless it is 
apparent that the error complained of did 
not, and could not have, affected the verdict.* 
Where, on appeal, error appears, it is pre- 
sumed by the appellate court to have affected 
the verdict and to afford ground for a re- 
yersal, unless it appears from the record in 
its entirety that the error did not, and could 
not have, affected the verdict. The grounds 
on which new trials may or may not be 
granted are as various as the circumstances 
of the various cases, and a categorical enu- 
meration of them isimpossible, but the follow- 
ing are some of the general grounds for grant- 
ing a new trial; where the verdict is contrary 
to the evidence or unsupported by the weight 
of evidence;> that since trial new evidence 
has been discovered which was unattainable 
at first trial ;° that damages awarded are ex- 


man v. Montclaim Judge, 41 Mich. 550; Common- 
wealth v. Ruisseau, 140 Mass. 363; Martin v. People, 
18 Il]. 341; Steinman v. Tollivar, 13 Mo. 590; Houghton 
y. Slack, 10 Vt. 520; Leister v. State, 11 Conn. 415; 
Ferguson v. Gilbert, 16 Ohio St. 88; Franklin v. State, 
2 Ala. 14; George v. Swafford (Iowa), 39 N. W. Rep. 
84; Pomeroy’s Lessee v. Bank of Ind., 1 Wall. (U. S.) 
592; Lessee v Smith, 7 Wheat. (U. S.) 248; Simpson v. 
Blunt, 42 Mo. 542; Lockwood v. Stewart, 12 Wis. 628; 
Haggin v. Christian, 1 A. K. Marsh. (Ky.) 579; Car- 
penter v. Coe, 67 Barb. (N. Y.) 411; Vanderberg v- 
Campbell, 64 Miss. 89; Howser v. Commonwealth, 1 
Smith (Pa.), 332; Vance v. Gamble, 22 S. E. Rep. 576, 
% Ga. 730; Shreve v. Cheesman, 69 Fed. Rep. 785, 16 
C.C. A. 418, 

8Gardner v. Clark, 17 Barb. (N. Y.) 588; Lewis v. 
State, 33 Ga. 131; People v. Scott, 6 Mich. 287; Man- 
field v. Wheeler, 23 Wend. (N. Y.) 79; Porter v. Hop- 
kins, 25 Wend. (N. Y.) 417; People v. Hartung, 8 Abb. 
Pr.(N. Y.) 182; Myers v. Hollingsworth, 26 N. J. L. 
186; Devendorf vy. Wert, 42 Barb. (N. Y.) 227; Hunt 
v. Bennett, 4 E. D. Smith (N. Y.), 647, 19 N. Y. 173; 
Hobbs v. Outlaw, 6 Jones L. (N. Car.) 174; Hook v. 
Craghead, 35 Mo. 380; Price v. Evans, 4 B. Mon. (Ky.) 
386; Freeman v. Rankin, 21 Me. 446; Selleck v. Sugar, 
ete. Co.,i3 Conn. 453; McKay v. Leonard, 17 Lowa, 
569; Cross v. Hall, 4 Md. 426; Coit vy. Waples, 1 Minn. 
14; Newberg v. Farmer, 1 Wash. 209; Mitchell v. 
Churchman, 4 Hu mph. 218; Olney v. Chadsey, 7 R. I. 
24; Eckert v. Cameron, 43 Pa. St. 120; Robinson v. 
Keith, 25 Lowa, 821; Musquis v. Blake, 24 Tex. 461; 
Union W. Co. v. Crary, 25 Cal. 504; Pomeroy v. 
Taylor, Brayt. (Vt.) 169; Mirick v. Hemphill, 1 
Hempst. (U. S.) 179; Macy v. DeWolf, 3 Wood & M. 
(U. 8.) 193; Andrist v. U. P. Ry. Co., 80 Fed. Rep. 345. 
2 Chinn y. Davis, 21 Mo. App. 863; Keller v. Bley, 
1b Oreg. 429; Walker v. Hawxhurst, 2 Blatehbf. (U. 8.) 
Mg Holman vy, Raynesford (Kan. App.), 44 Pac. Rep. 


5 Schmidt v. Brown (Sup.), 30 N. Y.S. Rep. 68, 80 
Hun, 183; Clark v. Jenkins, 162 Mass. 397. 

* Standard L. & A. Ins. Co. v. Askew, 32 S. W. Rep. 
1; Heintz y. Cooper, 38 Pac. Rep. 511. 
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cessive or inadequate ;’ surprise or mistake 
at the trial; misbehavior on the part of the 
jury, or that it was grossly mistaken as to its 
duty ;° that the successful party was guilty of 
some fraud or misconduct, or that the court 
in the conduct of the trial erred in admitting 
or rejecting evidence,’ or in its instructions 
to the jury.” In the case of State v. Jones, 
12 Mo. App. 93, the ignorance of the attor- 
ney was held to be a ground for a new 
trial. Itis doubtful whether the annals of 
criminal law have ever - presented a 
parallel case. Abuse of discretion in grant- 
ing or refusing an amendment may afford 
ground for a new trial ;" so may refusal of 
the right to open and close,” but not unless 
injustice resulted. An abuse of discretion 
in refusing change of venue," or a continu- 
ance," or a defect in the issue, where the de- 
fect is more than mere irregularity.“ The 


7 Carter v. Wells, Fargo Co. (C. C.), 64 Fed. Rep. 
1005; Hackett v. Pratt, 52 Ill. App. 346. 

8 Edney v. Baum (Neb.), 62 N. W. Rep. 461; Carter 
v. Glass Co., 85 Ind. 180; Ry. Co. v. Porter, 82 Ohio 
St. 328; Collier v. State, 20 Ark. 36; Clements v. Spear, 
56 Vt. 401; Sanders v. People, 124 Ill. 218; Morrow v. 
Commissioners, 21 Kan. 484; Koehler v. Chany, 23 
Minn. 325; Bainbridge v. State, 30 Ohio, 264; Wilkens 
v. Maddrey, 67 Ga, 766; Riley v. State, 95 Ind. 446. 

8 Brown v. Cummings, 7 Allen (Mass.), 507; North- 
rup v. Wright, 24 Wend. (N. Y.) 221; Sherman y. 
Delaware, etc. R. Co., 106 N. Y. 542; Fitch v. Wood- 
ruff Iron Works, 29 Conn. 82; Herreshoff v. Tripp, 15 
R. I. 92; Thompson v. Thompson, 77 Ga. 692; Tunnell 
v. Larson, 87 Minn. 258; Harrison v. Baker, 15 Neb. 
43; Trippe v. Carr, 80 Ind. 871; Young v. Bucking- 
ham, 5 Ohio, 485; Woodruff v. Laflin, 4 Ark. 527; 
Bridier v. Yules,9 Fla. 481; Patton v. Gregory, 21 
Tex. 515; State v. Avery, 17 Wis. 672; Coleman v. 
Allen, 3 J.J. Marsh. (Ky.) 299; Lackman v. Wood, 25 
Cal. 147; Trig v. Conway, 1 Hempst. (U. S.) 538; Sav- 
age v. DeWolf, 1 Blatchf. (U. S.) 343. 

10 Bagley v. Con. Gas Co., 34 N. Y.S. 187,13 Mise. 
Rep. 6; Lellyett v. Markham, 57 Ga. 13; Ray v. Bell, 
24 Ill. 44; Smith v. Grover, 74 Wis. 171; Watts v. 
Coxen, 52 Ind. 155; Friedlander v. Pugh, 43 Miss. 111; 
Charleston v. People’s Bank, 23 S. Car. 410; Jenkins 
v. Lewis, 23 Kan. 255. 

U Crane v. Lincoln, 2 Gray (Mass.), 401; Bigelow v. 
Law, 5 Abb. Pr. (N. Y.) 455; Allison v. Barrett, 16 
Iowa, 278; Hendricks v. Decker, 35 Barb. (N. Y.) 298; 
Kirstein v. Madden, 38 Cal. 162. 

12 Davis v. Mason, 4 Pick. (Mass.) 156; Alloway v. 
Nashville, 88 Tenn. 510. 

13 Paine v. Smith, 33 Minn. 495; Bethea v. Prothro, 
28 Ga. 109; Schoff v. Laithe, 58 N. H. 503; Soudousky 
v. McGee, 4 J. J. Marsh. (Ky.) 267; Lucas v. Sullivan, 
33 Mo. 389; Steptoe v. Harvey, 7 Leigh (Va.), 501. See 
also Huntington v. Conkey, 33 Barb. (N. Y.) 218. 

14 Blakely v. Frazier, 11 S. Car. 122. 

15 Johnson v. Dinsmore, 11 Neb. 391; Young v. Gib- 
son, 2 Tex. 417. 

* 16 Brown v. Henderson, 4 Munf. (Va.) 492; Hitch- 
cock v. Haight, 7 Ill. 604; Dermott v. Wallack, 1 
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going out of office of the trial judge before 
having made up the case on appeal is ground 
for a new trial;!’ or the death of the trial 
judge without having settled the bill of ex- 
ceptions.4* Where the court has tried the 
case without a jury, and its findings are 
clearly against the weight of evidence or law, 
it may be ground for a new trial, as in case of 
a verdict of a jury under similar circum- 
stances ;¥ and also where an opportunity for 
cross-examination is refused ;” also where the 
court commits an injustice in limiting the 
number of witnesses on a certain issue.*! The 
dismissal of a case without a verdict after 
testimony supporting plaintiff’s case has been 
submitted ;” or unintentionally omitting to 
send in to the jury an important instruction 
given by the court with others are held suffi- 
cient grounds for a new trial 3% and where 
judgment was rendered upon a point reserved 
which did not appear on the record a new 
trial was granted.% The ruling of the court 
in the Bram case holding that it must be 
shown that the verdict has actually been af- 
fected by the errors alleged is directly op- 
posite to that heretofore laid down in the 
federal courts and in most of the State courts. 
They have held that it need not be shown 
necessarily that the misconduct (where that 
is the error relied upon) actually controlled 
or determined the verdict, if itis apparent 
that the verdict might have been affected by 
it. There is another interesting point cov- 
ered by the decision in the Bram case. One 
of the errors complained of by counsel in his 
motion for a new trial, was that the judge in 
summing up emphatically expressed his per- 
sonal opinions upon the issues of fact. Judge 
Colt replies that such an objection is based 


Black (U. S.), 96; Bowen v. Whitaker, 92 N. Car. 
367. : 

17 Simonton v. Simonton, 80 N. Car. 7; Nichols v. 
Dunning, 91 N. Car. 4. 

‘8 People v. Detroit Sup. Court Judge, 41 Mich. 726; 
Parker v. Coggins (N. C.), 208. E. Rep. 962. 

19 O’Grady v. Supple, 148 Mass. 522; Brown v. Bur- 
bank, 59 Cai. 585; Riley v. Boyer, 76 Ind. 152; Benja- 
min v. Levy, 89 Minn. 11; Marshall v. Golden Fleece, 
etc. Co., 16 Nev. 156. 

20 Petrie v. Lane, 58 Mich. 527. 

21 Ward v. Dick, 45 Conn. 235. 

2 Smith v. Sioux City, etc. R. Co., 15 Neb. 583; Pal- 
lock v. Wannamaker, 65 How. Pr. (N. Y.) 508. 

23 Hammond v. Foster, 4 Mont. 421. 

2% Dunnett v. Barksdale, 2 Dev. L. (N. Car.) 251. 

25 Johnson v. Root, 2 Cliff. (U. S.) 108; Com. v. 
Roby, 12 Pick. (Mass.) 496; Hix v. Drury,5 Pick. 
(Mass.) 302. 





upon the unsound theory that the sole duty 
of a judge is to keep order and hold counsel 
within legal bounds. He denies that the 
judges are bound to tolerate carelessness or 
inexperience on the part of the prosecution 
or jury, even if they threaten to defeat the 
ends of justice. The rule as to expressions 
of opinion is stated as follows: ‘‘It has beep 
repeatedly held by the Supreme Court of the 
United States, that in the national courts the 
judge may express to the jury his opinion in 
regard to the issue, provided he properly in- 
structs them that the whole matter is one for 
their determination. If he may so express 
an opinion on an issue, he may manifest his 
opinion regarding any particular upon which 
the determination of the issue may in some 
degree depend, always on the same condi- 
tions of instructing the jury of their rights, 
and leaving to their independent action the 
determination of the matter.’’ This is the 
rule in the English courts as well as in our 
federal courts. Anda judge of the federal 
court may not only present to the jury the 
facts proved in summing up, but he may give 
his opinion as to those facts for their consid: 
eration, but such an explanation of opinion 
should be merely advisory and so guarded as 
to leave the jury free to exercise their own 
judgment.” The same rule prevails in the 
courts of several of the States and may be 
summed up by the statement that it is the 
function of the judge in the exercise of 4 
sound discretion to review the evidence in his 
cbarge to the jury.% His manner of exercis- 
ing this power not being the subject of ex 
ception, so long as he distinctly and explicitly 
instructs the jury that his observations are 
advisory merely, and that upon them the re 
sponsibility of deciding the facts rests el: 
tirely.% Itis the duty of the judge to sub- 


26 Belcher v. Prittie, 4 Moore & Scott, 295; Foster’. 
Steele, 5 Scott, 28; McLanahan v. Universal Ins. 00, 
1 Pet. (U. S.) 170. 

2 Tracy v. Swartout, 10 Pet. (U. S.) 80; Games’. 
Stiles, 14 Pet. (U. S.) 382; Mitchell vy. Harmony,’ 
How. (U. S.) 115; Richardson v. City of Boston, 4 
How. (U. S.) 188; United States v.Phila. R. Co., 1% 
U. S. 113, 8 Sup. Ct. Rep. 77; U. S. v. Hall, # 
Fed. Rep. 864; U. S. v. Lancaster, 44 Fed. Rep. 8%. 

2% Blackwell v. E. S. Moorman & Co., 111 N. Cal: 





151; Jackson v. Packard 6 Wend. (N. Y.) 415; 10%. 
Y. C. L. Rep. 1143; Durkee v. Marshall, 7 Wend. (. 
Y.) 312. 

2” Gardner v. Pickett, 19 Wend. (N. Y.) 186; Peo 
ple v. Rathbun, 21 Wend. (N. Y.) 509; Ware v. Waré 
8 Me. 42; Manstield v. Carbin, 4 Cush. (Mass.) 28 
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mit the evidence to the jury calmly and im- 
partially, and if he expresses an opinion upon 
such evidence he should exercise great care 
that such expression should be so given as not 
to mislead, and especially that it should not be 
one-sided. Deductions and theories not war- 
ranted by the evidence should be studiously 
avoided.” In some States statutes have con- 
stituted the jury judges of the law as well as 
of the facts in criminal cases,*' an ar- 
rangement, it has been said, which 
assimilates the duties of a judge at once to 
those of the moderator of a small-sized town 
meeting, and of the preceptor of a class of 
law students, besides subjecting successive 
criminals to a code of laws varying as widely 
as the impulses of successive juries can differ. 
Where a trial judge compliments one attor- 
ney at the expense of the other, or uses lan- 
guage which tends to bring an attorney into 
contempt before the jury, it is held sufficient 
grounds for granting a new trial. 
In the now celebrated Leutgert trial, Judge 
Gary frequently loss his temper and sharply 
criticised Mr. Harmon, Luetgert’s chief 
counsel, for acts held by the court to be un- 
gentlemanly, such as combing his hair before 
the court and jury. The learned judge, in 
his instructions to the jury, charged that 
ebullitions of temper on the part of the court 
were irrelevant, and should not be consid- 
ered. Whether this was sufficient to satis- 
factorily eliminate from the minds of the 
jurors the effect of the court’s remarks is 
questionable, and as such remarks will un- 
doubtedly be one of the assignments of error 
in an appeal to the supreme court, its decision 
on this point will be awaited with interest. In- 
cidental expressions of Opinion of a judge as 
to facts are objectionable, and it has been 
held that a judge has no more right to vol- 
unteer before the jury his opinion upon a 
material fact in controversy while deciding a 
question of law on the trial than he has to 


Flanders vy. Colby, 28 N. H. 34; Bruck y. Carter, 32 N. 

J. L. 554; Winne vy. McDonald, 39 N. Y. 238; Mahoney 

- Evans, 51 Pa. St. 84; Ralston v. Groff, 55 Pa. St. 
6. , 


® Burke v. Maxwell, 81 Pa. St. (31 P. F. Smith) 139- 
158; People v. White, 24 Wend. (N. Y.) 520. 

‘I State v. Armstrong, 106 Mo. 395. 

® McDuff v. Detroit Evening Journal (Mich.), 47 N. 
W. Rep. 671; Krapp v. Hauer, 38 Kan. 430; Cronkhite 
vy. Dickerson, 51 Mich. 177; Mitchell v. Chicago, 9 IIl. 
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Coleman (Kan. Sup.), 40 Pac. Rep. 640. 








charge in respect of such fact.” And a re- 
mark from the judge on the bench indorsing 
the respectability of a witness is ground for 
reversal.** Where the plaintiff adduces evi- 
dence tending to show a right of action the 
judge should not express his opinion in the 
hearing of the jury that the action should not 
have been brought. Judgments have fre- 
quently been reversed because of trivial or 
careless remarks let fall from the judge which 
have a tendency to convey to the minds of 
the jurors his opinion as to facts, and not 
merely the words of the judge but his man- 
ner, tone and general attitude are eagerly 
caught by jurors, and cheir verdict often in- 
fluenced thereby.% In a Michigan case, 
which is in point, Cooley, C. J., said: ‘‘It is 
possible for a judge to deprive a party of a 
fair trial even without intending to do so, by 
the manner in which he conducts the case 
and by a plain exhibition to the jury of his 
own Opinions in respect to the parties or to 
their case.’ And in a case in Alabama the 
judge, in telling the jury that they might give 
exemplary damages, and explaining what 
such damages were, playfully remarked: 
‘Such as would teach the old gentleman not 
to violate the Sabbath, nor injure his health 
by riding in the night, nor interfere with the 
rights of others.’’ For such remarks the 
judgment was reversed. It was held error 
for the judge in charging the jury to intimate 
doubts as to the competency of certain legal 
testimony which had been submitted, since 
this was calculated to weaken its effect in 
their minds.” In Illinois the appellate court 
recently reversed a judgment of the lower 
court because of a remark of the trial judge. 
The opinion in part follows: ‘‘The trial, for 
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causes that do not need to be repeated, ap- 
pears to have been a heated one, and during 
the closing arguments to the jury by counsel 
for the appellee the following occurred: 
‘‘Counsel for Appellee: ‘May it please the 
court and gentlemen of the jury there are 
certain classes of men, gentlemen of the jury, 
to deal with whom is extremely dangerous. 
There are certain classes of men from whom 
it is very difficult to recover upon a promis- 
sory note made for money loaned. We have 
got such a case here. Counsel (for appel- 
lant): I object to that statement and take an 
exception. The Court: What statement? 
Counsel: He is talking about appellee being 
a dangerous class of men to recover from and 
that is a kind of men he has got to deal with 
here, and we take an exception. He said on 
a promissory note. The Court: The court 
cannot see what this is going to lead up to. 
If there be sufficient for that statement in 
the proof I do not see why it should not be 
made. I suppose this is why counsel opens 
the way he does. Counsel: Well, we take 
an exception. Counsel for Appellee (con- 
tinuing): Among them are men who go on 
the witness stand at the instance of their own 
attorneys and shamelessly, not apparently, 
having conscience enough to know what they 
are doing, swear toajury in defense ofa 
promissory note that on another occasion he 
signed and swore toa bill or signed a bill 
which he understood was to be used asa 
sworn bill, signed an affidavit and never took 
the pains to read what what he was swearing 
to. Counsel: If your Honor please we again 
take ex:eption to that statement, especially 
to that part of the statement at the instance 
of his own attorneys. The Court: I hope 
counsel will not persist in these interruptions. 
In my opinion, this statement made by coun- 
sel is fully warranted by the evidence. Coun- 
sel: We want an exception. The Court: 
Yes. * * *’ But we would not reverse the 
judgment because of what counsel said. * * * 
It is, however, of the highest importance that 
the trial judge should not in anything said by 
him in the presence of the jury usurp the 
functions of that body. Following immedi- 
ately upon one of the exceptions by counsel 
for appellant to the remarks of counsel for 
appellee that the appellant—for he was the 
only person who had gone upon the witness 
stand at the instance of his attorneys and 





testified as to the signing and swearing to the 
bill in equity filed by himself—had testified 
shamelessly and without apparent conscience 
to matters in his defense, the court ruled and 
said what to the jury could scarcely mean 
anything less than a concurrence by the court 
in the remarks and inferences of the counsel, 
The effect upon the jury of that ruling and 
remark must almost necessarily have been 
seriously prejudicial to the appellant. Toa 
person schooled in grammatical rules as ap- 
plied to the interpretation of sentences and 
their context, the remark by the court would 
probably be construed to apply only to the 
statement that appellant had gone upon the 
witness stand at the instance of his own at- 
torneys and would be harmless. But re- 
membered by the jury after they had heard 
the rest of the argument and the instructions 
and had retired to the jury room, its effect 
would be scarcely less than an immediate im- 
peachment by the judge himself of the cred- 
ibility of the testimony of the appellant who 
was the object of so much severity of argu- 
ment. The credibility of appellant as a wit- 
ness was something that the judge might not 
pass upon but was solely for the considera- 
tion of the jury. We have no doubt that the 
learned trial judge, knowing the rule, had no 
intention of going beyond it in what he said, 
but the question is not what he meant but 
what did the jury think he meant. The evi- 
dence upon the main issue was so close, if 
appellant’s testimony might be considered by 
the jury uninfluenced by what the judge said 
in their presence, that for the court to elimi- 
nate it from the case or discredit its cred- 

ibility was enough to decisively change the 
scale of preponderance and weight.’’* Ons 
question of fraudulent sale the judge told 

the jury ‘‘to inquire if any good reason had 

been shown which they could approve why 

possession had not been changed,’’ and it was 

held error." Where the courts upheld the 

right of the judge to comment upon the evi- 

dence and express his opinion to the jury 

upon the facts, they are careful to distinguish 

between the direction of the judge as to the 

law of the case, and his advice to the jury 38 

to the facts. The direction of the judge 98 


4 McDonald v. Ft. Dearborn Nat. Bank, Vol. § 
Chic. L. J. p. 392, (July 30, 1897). 

41 Hanford y. Artcher, 4 Hill, 271,15 N. Y. 6.1L 
Rep. 818. 
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to the law is binding upon the consciences 
of the jury; they are bound to follow it and 
if they do not their verdict will be set aside. 
But it is otherwise as to his opinion of the 
facts, which they are not bound to follow, 
and when given is only to aid and not control 
them, and lest the jury should think they are 
compelled to follow such opinion it is the 
duty of the judge to tell them distinctly that 
they are not.” The duty of the judge in 
summing up the evidence and instructing 
the jury was well stated by Chief Justice 
Parker in the celebrated Selfridge case: ‘‘I 
hold the privilege of the jury to ascertain the 
facts and that of the court to declare the law 
to be distinct and independent. Should I 
interfere with my opinion on the testimony in 
order to influence your minds to incline 
either way I should certainly step out of the 
province of a judge into that of an advocate. 
All which I conceive necessary or proper for 
one to do in this part of the cause is, to call 
your attention to points of fact on which the 
cause may turn, state the prominent testi- 
mony in the case which may tend to estab- 
lish or disprove those points, give you some 
rules by which you are to weigh testimony if 
a contrariety should have occurred and leave 
you to form a decision according to your 
best judgment without giving you to under- 
stand, if it can be avoided, what my opinion 
of the subject is.’’* It would be safer and 
wiser if all judges followed the example of 
Justice Parker and withheld from the jury 
their personal opinion on the facts. With 
proper instructions as to the law and a sum- 
mary of the evidence, certain rules by which 
conflicting testimony might be weighed, the 
jury should be left to arrive at their decision. 
Any display of bias or expression of opinion 
must have undue weight with the jury, not- 
withstanding a reminder as to their rights 
to disregard them. 
Morton JOHN STEVENSON. 
Chicago, Ill. 


“ Gardner v. Pickett, 19 Wend. (N. Y.) 186; N. Y. 
Fire Ins. Co. v. Walder, 12 Johns. (N. Y.) 513; Holder 
V. State, 5 Ga. 441; Stell v. Glass, 1 Ga. 475; Solarte v. 
Melville, 7 Barn. & Cres. 430; Thomp. on Trials, sec. 
2804; Hays v. State, 58 Ga. 35. 

* Com. v. Selfridge, Horr & Thomp. Cases on Self- 
Def. 1-19. 
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RELIGIOUS SOCIETIES—DIVISION OF CON- 
GREGATION—TRUSTS — POWERS OF 
PRESBYTERY. 


WHEELOCK v. PRESBYTERIAN CHURCH. 


Supreme Court of California, Opinion Filed Dec. 30, 1897. 


1. The division of a local Presbyterian Church into 
two organizations by the act of a presbytery, accord- 
ing to the recognized ecclesiastical law of the Pres- 
byterian Church, is binding upon the local church, 
and upon the civil courts whenever material to pend- 
-ing litigation. 

2. Achureh organization holds the property and 
funds ofthe church in trust for the benefit of the 
members of its congregation organized by the action 
of its presbytery into two organizations. 


8. Each division of a church congregation, separated 
into two organizations by the action of its presbytery, 
is entitled, according to its numeral strength, to share 
in the property and funds of the old congregation. 

4. Since the Civil Code (origiaal section 595) per- 
mits religious bodies to incorporate only as a conveni- 
ence to assist in the conduct of the temporalities of 
the church, the fact that the church property of a 
congregation stands in the name of an incorporated 
society does not infringe or limit the ecclesiastical 
powers ofa presbytery to divide the church into 
separate congregations. 

5. Several members of an unincorporated religious 
association may bring an action for the benefit of all, 
even though there be a board of trustees. 


GAROUTTE, J.: The sufficiency of the com- 
plaint is the only question before the court upon 
this appeal, judgment having been entered upon 
an order sustaining a demurrer thereto. A con- 
densed recital of the main facts disclosed by the 
pleading becomes necessary: The First Presby- 
terian Church of Los Angeles was composed of 
about 800 members, and was incorporated accord- 
ing to the laws of the State. As such corpora- 
tion, it was the owner of certain real estate, which 
it sold for the sum of $50,000, approximately. It 
was contemplated that this fund of money should 
be applied to the purchase of a suitable site and 
the erection of a church building thereon. When 
the time approached for the selection of such site, 
unanimity of opinion was lacking, and dissensions 
arose. A slight majority of the members desired 
a particular location for the church. A large 
minority opposed the choice of the majority. The 
trustees of the corporation, representing the 
wishes ‘of the majority, purchased a tract of land 
and proceeded toward the erection of the church. 
Thereupon, the minority, by petition, placed the 
facts before the presbytery, a church tribunal 
having control and supervision of the Presbyterian 
Churches of the city of Los Angeles. By this pe- 
tition the minority asked the presbytery to divide 
the First Presbyterian Church of Los Angeles as 
a religious body into two churches, and to make 
an equitable division of the aforesaid fund of 
money. In due course, and after hearing the re- 
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spective claims of all parties interested, the pres - 
bytery, by resolution, declared: ‘First, that the 
First Presbyterian Church of Los Angeles be, and 
hereby is. divided into two organizations; second, 
that so many of the members of the First Presby- 
terian Church of Los Angeles whose names appear 
upon the petition aforesaid, and who may desire, 
together with as many others as may sign this pe- 
tition, and those who may hereafter unite with them 
by letter or by confession of their faith, shall con- 
stitute a church to be knownas the ‘Central Pres- 
byterian Church of Los Angeles.’ or by any other 
name which they themselves may hereafter adopt 
and the presbytery approve; third, * * * ; fourth, 
that the residue of the membership of said First 
Presbyterian Church of Los Angeles, California, 
shall also constitute a church, to be known as the 
‘Westminster Presbyterian Church of Los Ange- 
les, California,’ or by any other name which they 
themselves may hereafter adopt and the presby- 
tery approve; fifth, that the pastor of the said 
First Presbyterian Church of Los Angeles, the 
Reverend Burt Estes Howard, be now, and is, the 
pastor, and that the members of session of the 
First Presbyterian Church whose names do not 
appear upon the petition aforesaid be now, and 
are, the session of the Westminster Presbyterian 
Church; seventh, that the records of the First 
Presbyterian Church of Los Angeles be given to 
the Westminster Presbyterian Church.”? ‘The 
presbytery made « further order that a commis- 
sion of five members, upon due hearing, appor- 
tion the aforesaid fund. This commission, upon 
such hearing, found that 369 members had been 
formed by the decree of the pressytery into the 
Central Presbyterian Church, and that four hun- 
dred and twenty-two members of the original 
First Presbyterian Church, by the decree of the 
presbytery, had been formed into the Westminster 
Presbyterian Church; and the commissioners 
thereupon apportioned the funds between the two 
new Presbyterian churches upon such basis of 
membership. ‘The Central Presbyterian Church, 
recognizing the action of the presbytery, and in 
accordance with its decree, fully organized as a 
church of the Presbyterian denomination. The 
Westminster church, not recognizing, but repudi- 
ating. the action of the presbytery, did not or- 
ganize as contemplated and directed by the pres- 
bytery. The First Presbyterian Church of Los 
Angeles (corporation) has refused to pay over to 
the Central Presbyterian Church any portion of 
the money fund in its hands, though demand has 
been made. This action is brought by N. L. 
Wheelock and E. F. Henderson, for themselves 
and on behalf of all other members of the Central 
Presbyterian Church of Los Angeles, to recover 
such proportion of this fund of money, which is 
claimed to be a trust fund, as the number of mem- 
bers of the Central Presbyterian Church bears to 
the entire number of members of the First Pres- 
byterian Church. The corporation is made de- 
fendant. Certain individuals, by name, who were 
made members of the Westminster Presbyterian 











Church by the action of the presbytery, and who 
refused to recognize and follow such action, are 
also made defendants. These parties are made 
defendants for themselves and in behalf of al] 
other members of the Westminster Presbyterian 
Church who refuse to recognize and abide by the 
action of the presbytery. It is further alleged 
that all such members have a common and per- 
sonal interest in the cause of action set forth 
herein, and that such members are so numerous 
as to render it impracticable to name them all, 
The trustees of the corporation are also made par- 
ties defendant. 

There are technical objections made to the com- 
plaint, to the effect that there exists a lack of 
proper parties plaintiff, and also a defect of par- 
ties defendant. It is insisted that individual mem- 
bers of the Central Presbyterian Church have no 
standing to begin the litigation, but that its board 
of trustees is the proper party to inaugurate such 
proceeding. The Central Presbyterian Church is 
an unincorporated body. While it had a board of 
trustees, the powers and functions of that board 
are not set forth in the complaint, and conse- 
quently we know not what they are. Leaving the 
question as to the right of the board of trustees to 
bring this action an open one, the court is still 
firmly possessed of the opinion that the action is 
properly inaugurated. The plaintiffs bring the 
action for the benefit of all the members of the 
Central Presbyterian Church. In effect, each 
member is a party plaintiff, and that all the mem- 
bers could jointly bring the action we feel well 
assured. It is said in Smith v. Swormstedt, 16 
How. 288: ‘The rule is well established that 
where the parties interested are numerous, and 
the suit is for an object common to them all, some 
of the body may maintain a bill on behalf of them- 
selves and the others; and a bill may also be 
maintained against a portion of a numerous body 
of defendants representing a common interest.” 
Baker v. Ducker, 79 Cal. 365, 21 Pac. Rep. 764, is 
to the same effect. We find no defect of parties 
defendant. 

This isan action in equity to enforce a trust 
against the First Presbyterian Church of Los 
Angeles, a corporation, in favor of the Central 
Presbyterian Church, or the members thereof. It 
may be conceded, for the purposes of this case, 
that neither the presbytery nor the commission ap- 
pointed by it had the power to divide and apportion 
the money held by the church corporation; and 
that the disposition of those moneys was 4 
matter for civil courts; and that ecclesiastical de- 
crees bearing upon such disposition are not bind- 
ing upon judicial tribunals. But the ecclesiastial 
court known as the ‘*Presbytery’’ had the power 
to deal with the First Presbyterian Church in all 
matters ecclesiastical. The church, as an eccle- 
siastical body, was under the absolute control and 
dominion of the presbytery ; and its decisions and 
decrees were as binding upon it as the decisions 
and decrees of this court are binding upon inferiot 
judicial tribunals. Those decrees are not only 
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binding upon the church as an ecclesiastical body, 
but they are binding and conclusive upon courts 
wherever and whenever material to pending litiga- 
tion. Gaff v. Greer, 88 Ind. 122. This presbytery 
had the power to dissolve and disband the First 
Presbyterian Church, and it exercised that power. 
The record of its action, as disclosed by the 
pleading, shows an effectual dissolution of the 
church known as the ‘‘First, Presbyterian Church 
of Los Angeles.’’ It was divided into two new 
and independent organizations. Even its church 
records were transferred. As a church, nothing 
was left of it. It is apparent that many members 
were grieved at such results, and deemed the 
treatment harsh; but all must bow to the law, and 
ecclesiastical law, equally with civil law, is bind- 
ing in its own domain. The complaint alleges 
“that by virtue of such decision, such form of 
government, and such book of discipline, each 
presbytery has the power, upon the petition of 
the minority of the members of a local Presby- 
terian Church within its territorial jurisdiction, to 
dissolve and divide a church into two church or- 
ganizations or congregations, * * * and that 
such action is binding upon the church so divided 
and the churches so created.”’ 

The spiritual or ecclesiastical body being dis- 
solved, what becomes of the money held by the 
corporation? This question brings before us the 
consideration of the status of the corporation as 
relating to the church proper. The Civil Code 
of this State (original section 595) expressly per- 
mits religious bodies to incorporate; but such in- 
corporation is only permitted as a convenience to 
assist in the conduct of the temporalities of the 
church. Notwithstanding incorporation, the ec- 
clesiastical body is still all important. The cor- 
poration is a subordinate factor in the life and 
purposes of the church itself. A religious cor- 
poration like the one at bar, under the laws of 
this State, is something peculiar to itself. Its 
function and object is to stand in the capacity of 
an agent holding the title to the property, with 
power to manage and control the same in accord- 
ance with the interest of the spiritual ends of the 
church. It is said in Winebrenner v. Colder, 43 
Pa. St. 249: “The legislature never means, by 
granting or allowing such charters, to change the 
ecclesiastical status of the congregation, but only 
to afford them a more advantageous civil status. 
The directors or trustees of the corporation, as 
such, have no authority whatever over church 
affairs. These matters rest purely with the eccle- 
siastical body. Whatever property stands in its 
name is seized to the use of the church proper. 
[tis a trustee holding property for the use and 
enjoyment of the church, and every member of 
the church is a beneficiary of that trust.”’ ‘By 
the election which organized the corporation, the 
title became vested in the trustees and their suc- 
cessors, for the use of the trust, as completely as 
if the use had been declared by deed. * * * 
A trust of this character is not distinguishable in 
this from any other trust over which courts of 





equity exercise a supervisory power.’’ Briune- 
meyer v. Buhre. 32 Ill. 190. 

Without considering the status of the Wes- 
minster Presbyterian Church, we have here the 
Central Presbyterian Church claiming a portion 
of this money as a beneficiary of the trust. This 
church is not a seceder. It has set up no antago- 
nistic faith. Itis true to the doctrine of Pres- 
byterianism. It is faithful to the decrees of the 
higher ecclesiastical powers. It is in good stand- 
ing as a church of that denomination. Its mem- 
bers were beneficiaries of the trust before the 
presbytery divided the church, and, in justice and 
equity, must stand in the same position after 
division. The presbytery had power to divide 
the old church into two other and new churches. 
It exercised that power. Such exercise simply 
made two church beneficiaries instead of one. 
The old church being dissolved, there is no bene- 
ficiary if the Central Presbyterian Church is not 
one, for the members of the old church not affili- 
ating with these plaintiffs are certainly in no 
better position as to the trust fund than the 
plaintiffs. We see little difficulty in equity deal - 
ing with this question. Indeed, equity fears no 
difficulty. The action of the presbytery has ren- 
dered any further administration of the trust by 
the corporation if not impossible, certainly inad- 
visable. And a court of equity would deem it for 
the best interests of all concerned that the trust 


‘fund be divided. The property was held in trust 


for a certain church congregation. That church 
has been legally divided into two branches. 
These branches are its legal successors, and the 
money should be apportioned according to the 
numerical strength of each. This was the course 
adopted in Nicholls v. Rugg, 47 Ill. 47, the court 
saying: ‘The property of this church has been 
acquired partly under one organization and partly 
under the other; and inasmuch as the sole object 
of a court of chancery in cases of this character is 
to enforce a trust, and hold the trust property to 
the purposes for which it was originally given, 
no fairer or more equitable mode of doing this 
can be devised than the one adopted by the cir- 
cuit court.’ In Ferraria v. Vasconcellos, 31 
Ill. 53, itis said: ‘*The congregation were be- 
fore the separation the beneficiaries under the 
deed, and we see no reason why they are not so 
still. The proceeds of the property ought there- 
fore to be divided between them in the proportion 
which the seceding and adhering members of that 
congregation bear to each other in point of num- 
bers. This will protect the rights of all parties, 
and is manifestly equitable and just,’’—the chief 
justice of the court, in a separate opinion, saying: 
‘In a case thus peculiar in its facts, differing, as 
it does, from all others which we find reported, 
where neither party has incurred a forfeiture, we 
are to apply the rules of equity and a sound mo- 
rality. This can only be done by a division of the 
property, wheré the members of the church have 
thus become divided in numbers nearly equal.” 
The celebrated case of Smith v. Swormestedt, 
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supra, involving a division of the Methodist Epis- 
copal Church, directly presents the principle here 
discussed, and in that case the court said: ‘The 
division of the Methodist Episcopal Church hav- 
ing thus taken place in pursuance of the proper 
authority, it carried with it, as matter of law, a 
division of the common property belonging to the 
ecclesiasjical organization, and especially of the 
property in this book concern, which belonged to 
the traveling preachers.’’ It is declared by the 
Supreme Court of Indiana that *‘the title to the 
property of a divided church is in that part of the 
organization which is acting in harmony with 
its own law.”’ White Lick Quarterly Meeting of 
Friends v. White Lick Quartely Meeting of 
Friends, 89 Ind. 156. In thesomewhat celebrated 
case of Watson v. Jones, 13 Wall. 726, a case which 
directly involves the principles of law at issue 
here, the court said: ‘Here is no case of prop- 
erty devoted forever by the instrument which 
conveyed it, or by any specific declaration of its 
owner the support of any special religious dog- 
mas or any peculiar form of worship, but of prop- 
erty purchased for the use of a religious congre- 
gation; and so long as any existing religious 
congregation can be ascertained to be that con- 
gregation, or its regular and legitimate successor, 
itis entitled to the use of the property. In the 
case of an independent congregation, we have 
pointed out how this identity or succession is to 
be ascertained; but in cases of this character we 
are bound to look at the fact that the local con- 
gregation is itself but a member of a much larger 
and more important religious organization, and is 
under its government and control, and is bound 
by its orders and judgments.”’ 

Counsel for defendants, in effect, concede the 
general propositions advanced by these cases as 
sound, but claim, in substance, that this doctrine 
ean only apply to unincorporated churches. It is 
insisted that the First Presbyterian Church being 
incorporated, the fact of incorporation stands as 
a lion in the path, absolutely prohibiting any ap- 
plication of the doctrine of a pro rata division of 
the property. It is declared that the action of 
the presbytery in dissolving the church, taken in 
connection with the decision of the court here 
prayed for, would result}iin an absolute dissolu- 
tion of the corporation; and it is contended that a 
corporation under the laws of this State cannot be 
dissolved in that way. The trial court took this 
view of the case, and upon this ground sustained 
a general demurrer to the complaint. In this 
connection plaintiffs claim that the corporation 
consists of the trustees of the church alone. De- 
fendants claim that every member of the church 
is a member ofthe corporation. But the solution 
of this contention does not appear to be material. 
A corporation composed simply of the trustees, 
or of all the members, is still a body separate, and 
distinct from the church proper; and, even though 
each individual stands in the dual capacity of a 
member of the corporation and a member of the 
church proper, sill the conditions are not altered 
thereby. The two bodies are as separate and dis- 








tinct as though the trustees alone constituted the 
corporation. Again, we are not particularly con- 
cerned whether or not the action of the presby- 
tery and the court indirectly result in the disso- 
lution of the corporation. The presbytery had the 
power to deal with the church, and the court cer- 
tainly has the power to deal with the property; 
and if the exercise ofthese powers result in death 
to the corporation, what of it? It is apparent 
that its usefulness is gone any way. Defendants’ 
contention of necessity results in the maintenance 
of the proposition that, where church property 
stands in the name of the corporation, the presby- 
tery has no power to dissolve or divide the church. 
This cannot be so. The act of incorporation does 
not infringe or limit the power possessed by the 
presbytery, for that body possesses no powers 
which form the subject-matter of State legisla- 
tion. And we know of no reason why courts will 
not deal with the property of a church in the 
same way, whether incorporated or not; and, 
likewise, presbyteries have the power to deal with 
the ecclesiastical body, regardless of any question 
of incorporation. 

Defendants rely upon certain decisions of the 
courts of New York, Michigan and Wisconsin. 
Robinson vy. Bullion, 11 N. Y. 243; Wilson vy. 
Livingstone (Mich.), 58 N. W. Rep. 646; Fadness 
v. Braunborg (Wis.), 41 N.2W. Rep. 84. In an- 
swer to the doctrine of these cases, counsel for 
plaintiffs have well pointed out that, under the 
law of those States, permanent trusts for charita- 
ble and religious uses are void. Hence corpora- 
tions formed by religious societies could not hold 
property at allifatrust attached. But the case 
of Hale vy. Everett, 53 N. H. 9, reviews these au- 
thorities, and holds them to be authority only 
where similar statutes are tobefound. ‘That case. 
it may be said, goes to the full limit of holding 
the existence of a trust relation between the 
church proper and the corporation. In this State, 
under a section of the civil code we have hereto- 
fore cited, religious bodies can only be incorpo- 
rated in accordance with their rules, regulations 
and discipline. The cases from the three States 
mentioned go away beyond the doctrine laid down 
in this State. The Michigan case especially de- 
clares that a majority of the members may con- 
trol the property of the corporation, and that the 
title of the property of a corporation follows that 
majority practically wherever it may lead, and 
however often and radical a change of faith over- 
takes it. In this State we take the other view. 
In Baker v. Ducker, 79 Cal. 365, 21 Pac. Rep. 74, 
a case involving the property rights of the mem- 
bers of an incorporated church, this court said: 
‘It is thus made clear that the property in ques- 
tion was held by the Reformed Church in trust 
for its members, and the defendants, even though 
they constituted a majority of the members, had 
no right and no power to divert it to the use of 
another and different church organization.” Fo 
the foregoing reasons, the judgment is reversed, 
and the cause remanded, with directions to ove 
rule the demurrer. 
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Note.—Recent Decisions on the Effect of a Divis- 
ion of Church or Society.—Certain real estate was 
conveyed tothe trustees of a church, anda church 
building was erected on the land. Afterwards, dif- 
ferences of an immaterial nature having arisen among 
the members of the society, anew organization was 
effected, and the trustees conveyed an undivided half 
of the property to the new organization. The divis- 
ion was acquiesced in for three years, the church edi- 
fice being used by each organization on alternate 
Sundays. Held, that such arrangement would not be 
disturbed. Wicks v. Nedrow (Neb.), 44.N. W. Rep. 
457. Where property is left in trust for the sole and 
exclusive benefit of the religious congregation of 
regular Orthodox Methodist Protestants of a certain 
place, the majority of such congregation cannot, by 
leaving such church and joining the Methodist Epis- 
copal Church, take such property with them for the 
use of the latter church. Finlay v. Brent (Va.), 12S. 
E. Rep. 228. Where there are two factions in a 
church, each claiming to be the church, and entitled 
to the use, enjoyment, and control of its temporal- 
ities, the members of one faction, by keeping up a 
separate organization, holding separate services un- 
der another pastor, supporting unly their own organ- 
ization, attempting to discharge the regular pastor, 
and worshiping at separate times, do not thereby 
withdraw from the church. West Koshkonong Con- 
gregation v. Ottesen (Wis.), 49 N. W. Rep. 24. The 
action of one faction in declaring without notice, 
hearing, or evidence the members of the other faction 
withdrawn orsuspended, will, in civil action involving 
property rights, be considered as of no effect. West 
Koshkonong Congregation v. Ottesen (Wis.), 49 N. 
W. Rep. 24. Certain members ofa Baptist church 
will be enjoined from using the church property for 
the purpose of promulgating doctrines not in har- 
mony with Baptist teachings, but subversive of the 
purposes for which such church was organized, as in- 
dicated by its articles of association, although such 
members constitute a majority thereof, and the church 
government is entirely independent of any other 
ecclesiastical authority. Mt. Zion Baptist Chureh v. 
Whitmore (Iowa), 49 N. W. Rep. 81. Where real 
property has been conveyed in trust for the mainte- 
nance of a particular religious faith, and itis ascer- 
tained that a minority of the church alone adhere to 
the original faith, a court of equity will, on applica- 
tion of such minority to prevent a diversion of the 
property to unauthorized uses by the majority, de- 
cree that the minority constitute the beneficiaries, 
and are entitled to the exclusive control of the prop- 
erty. Nance v. Busby (Tenn.), 18 S. W. Rep. 874. 
Where there are two factions in a church, each claim- 
ingto be the true church, and entitled to the enjoy- 
ment of its temporalities, the members of one faction, 
by keeping up a separate organization, holding sepa- 
rate services under another pastor, and supporting 
ouly their own organization, do not thereby withdraw 
from the church, but are still members; and an incor- 
poration by them upon due notice to the other faction 
is an incorporation of the entire church, and serves 
to invest the corporation with the legal tit!e to the 
church property. West Koshkonong Congregation v. 
Ottesen (Wis.), 49 N. W. Rep. 24, followed; Holm v. 
Holm (Wis.), 51 N. W. Rep. 579. Though an associa- 
tion of Baptist churches has nothing but advisory 
Powers in matters relating to an individual church, 
yet, where both factions submit their claim to it on 
their own statement and version of the controversy, 
seeking its recognition, the decision of the association 


is entitled to very great weight as to which faction is 
the real and true church; and, while not conclusive 
on courts, its decision, composed, as it is, of delegates 
from all the churches in the association, a majerity of 
whom in council have decided the same way, would 
be asafer guide for civil courts on questions of re- 
ligious doctrine, faith, and practice than any judg- 
ment such courts might form contrary thereto. Smith 
v. Pedigo (Ind. Sup.), 38 N. E. Rep. 777. The fact 
that the majority faction ofa divided religious society 
has forcibly excluded the minority from the church 
building, and that the minority then organized sepa- 
rately, and held church services, claiming to be the 
true church, does not deprive the minority of any 
rights in the church property. Smith v. Pedigo (Ind. 
Sup.), 83 N. E. Rep. 777. Where property is conveyed 
to trustees for the use of a church having a well- 
known and established doctrine, faith, and practice, a 
majority of the members has not the power, by rea- 
son of a change of religious views, to carry the prop- 
erty thus dedicated to a new and different doctrine. 
Smith v. Pedigo (Ind. Sup.),33 N. E. Rep. 777. Where 
the property of a religious society is lawfully applied 
to the common purpose to which it was devoted, and 
none of the members are prevented from participa- 
tion in its use and enjoyment for such purposes, the 
court will not, at the instance of a seceding faction of 
‘the congregation, order a partition and division of the 
property. Schradi v. Dornfeld (Minn.), 55 N. W. 
Rep.49. When achurch congregation is divided, and 
both parties claim the right to occupy the church 
property, the court will not make an order, pending 
proceedings before a master in equity, requiring the 
party in possession to allow the other party to occupy 
the church edifice for religious worship at stated 
times. Newhart v. Sampsel (Pa. Com. PI.), 13 Pa. 
Co. Ct. Rep. 161. As between two opposing factions 
of a religious association, land acquired by the asso- 
ciation before any schism arose will be adjudged the 
property of that faction which abides by the doctrines, 
principles, and rules of church government which 
the united body professed when the property was ac- 
quired. Reorganized Church of Jesus Christ of Lat- 
ter Day Saints v. Church of Christ (C.C.), 60 Fed. 
Rep. 937. In the ascertainment of rights of property 
devoted to church purposes, the courts will give 
effect to the usages and regulations of the church it- 
self, if not inconsistent with the constitution and laws 
ofthe State. Prickett v. Wells, 24 S. W. Rep. 52,117 
Mo. 502. When a general conference has disregarded 
the constitution of the church, its acts cease to be le- 
gitimate, and the adherents of the constitution, how- 
ever few, have the right of possession of the church’s 
real estate. Bear v. Heasley,57 N. W. Rep. 270, 98 
Mich. 279. A church society connected itself with the 
General (Swedenborgian) Church of Pennsylvania for 
the purpose of co-operating in missionary work, and 
not to give up control over its own affairs in any way. 
In the organization of the General Church in Pennsyl- 
vania, there was no definition of what should consti- 
tute the property of the body of the church, nor any 
provision that property of asociety becoming con- 
nected with it should belong to it. There was no pro- 
hibition of secession from the General Church, and 
such right was repeatedly recognized. The society 
afterwards decided, by a majority vote, to leave the 
General Church, whereupon the minority, with the 
bishop’s approval, after unsuccessfully trying to take 
possession of the society’s property, established an- 
other church, under another name. Held, that the 
branch representing the majority of the society was 
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entitled to the property. Jn re Aitken’s Estate, 27 
Atl. Rep. 1102, 158 Pa. St. 541. Where charges have 
been preferred against a minister of the gospel, and 
he has been adjudged guilty by the highest tribnnal 
of the church organization, and deposed from the 
ministry, and expelled from membership in the 
ehurch, courts will recognize such judgments of the 
church tribunal, enforce their observance, and enjoin 
the one against whom they were rendered from fur- 
ther acting in the capacity of a minister, or enjoying 
the rights of a member of the church organization, 
and will also enjvin such party and member of the 
local congregation, or others who have combined with 
him, from excluding from the church building and 
property, and its use for any proper purpose, or from 
disturbing them in such use, ministers appointed to 
take charge of the congregation and church, where it 
appears that the church property was conveyed to 
the organization or its trustees for church purposes. 
Pounder v. Ash (Neb.), 63 N. W. Rep. 48. A resolu- 
tion of the general conference of a religious society 
whose original constitution provided that no amend- 
ment thereof should be made except upon the re- 
quest or consent of two-thirds of the whole society, 
declaring that an affirmative vote of those voting 
should be taken as a request of two-thirds of all the 
members, is conclusive upon the courts, as declaring 
what vote should be required on the questions sub- 
mitted to the members, and the vote cannot be ad- 
judged invalid on the ground that a vote of two-thirds 
of the entire membership was necessary. Russie v. 
Brazzell (Mo. Sup.), 30S. W. Rep. 526. The majority 
of achurch cannot, having abandoned the religious 
faith on which it was founded, hold the church prop- 
erty against the minority adhering to such faith. 
Smith v. Pedigo (Ind. Sup.), 44 N. E. Rep. 363. The 
members of a church having divided into two factions 
on account of a difference in religious belief and faith, 
each claiming that its faith is that on which the 
church was founded, the action of the majority fac- 
tion, in deciding in its own favor and expelling the 
members of the other faction, is not conclusive; but, 
if such majority faction had in fact departed from the 
faith, its action was not that of the church, but was 
nugatory. Smith v. Pedigo (Ind. Sup.), 44 N. E. Rep. 
863. Where the presbytery of the United Presbyterian 
Church is given authority to divide a congregation, 
neitber of the two congregations thus formed can 
maintain ejectment against the other to recover prop 
erty belonging to the original congregation, but must 
sue in equity for division of the property. Weddell 
v. Collier (Com. P1.) 26 Pittsb. Leg. J. (N. S.) 309. 








JETSAM AND FLOTSAM. 


LIABILITY OF DIRECTORS OF BANKS FOR EMBEZZLEMENT 
BY CASHIER. 


The decision of the Supreme Court of the United 
States in Briggs v. Spaulding, 141 U. S. 182 (1891), is 
beariog fruit of a somewhat unpalatable kind. It will 
be remembered that in that case the court refused to 
impose personal liability upon the directors of a bank, 
three of whom (in the judgment of the four justices 
who dissented) had been guilty of such neglect of 
duty as had made it possible for the president to loot 
the bank. In Warner vy. Penoyer, 82 Fed. Rep. 181, 
the Circuit Court for the Northern District of New 
York has recognized the binding authority of Briggs 





v. Spaulding, and has held that the directors of 
national bank are not guilty of negligence, although 
they have failed to examine the discount register and 
the general ledger of the bank when such an examina- 
tion would have enabled them to ascertain thata 
trusted und respected cashier was engaged in defraud. 
ing the bank on a large scale. The court appears to 
have reached this conclusion with regret. In speak- 
ing of, the conclusiveness of the decision in Briggs y, 
Spaulding the following significant language is used; 
“This is true even though the court may be con- 
vinced that the rule contended for by the dissenting 
justices is conducive to greater stability, conservatism 
and honesty in all branches of commerce and finance, 
A somewhat extended experience in the trial of in- 
dictments under section 5209 of the revised statutes 
has led to the conclusion that in fully haif these cases 
an examination of the books of the bank by the direct- 
ors, or an examiner, would prevent failure or at least 
would save large sums for the creditors.”’ The court 
distinguished Gibbons v. Anderson, 80 Fed. Rep. 345 
(1897), and Robinson v. Hall, 25 U. S. App. 48, 12¢. 
C. A. 674 (1894), on the ground that in those cases 
there were circumstances which tended to put the 
directors upon inquiry. Commenting upon the con- 
duct of the president of the institution, the affairs of 
which it was investigating, the court remarked (with 
perhaps atonch of irony): “It will hardly be con- 
troverted that, when compared with Spaulding’s di- 
rectorship in the Buffalo bank, it is a record of actiy- 
ity and prudence.”— American Law Register. 


LIABILITY FOR PRACTICAL JOKE. 


In the recent case of State v. Monroe, in the Su- 
preme Court of North Carolina, 28 S. E. Rep. 547, it 
was held that a druggist who sold croton oil, and at 
the purchaser’s request dropped it into a piece of 
candy, might be convicted of assault and battery, 
where the purchaser caused another person to eat the 
candy to his injury, and the druggist had reason to 
believe that the dose was intended as a trick or joke 
upon the person to whom it was administered, and 
not for medicinal purposes. The position 
taken by the court seems perfectly sound. It will be 
noticed that the proceeding was a criminal one and 
that the druggist was held liable as a principal; also 
that the entire question of his legal responsibility in 
the premises was submitted to the jury. 

It would seem that ,analogous rules would apply, 
and similar procedure be followed, in a civil case 
against a third party, who, at the solicitation of 40 
other, took an active part in the perpetration of 4 
practical joke. In Wartman v. Swindell in the Su 
preme Court of-Errors of New Jersey (November, 
1892, 54 N.J. Law Rep. 589), the ofticial syllabus states 
the substance of the decision as follows: “If, inal, 
action of tort, the defendant relies upon the defense 
that the act he did was by way of a joke, it is a ques 
tion for the jury to decide whether the parties had 
been perpetrating practical jokes upon each other in 
such a way that he defendant had a right to believe 
that the plaintiff would accept his act as a joke. The 
maxim de minimis non curat lex does not apply 
to the positive and wrongful evasion of another's 
property. The right to maintain an action for the 
value of property of which the owner is wrongfully 
deprived is never deuied.” 

There the action was against the immediate perp 
trator of an alleged joke by a person who had beet 
deprived of property belonging to him. It appeared 
that the defendant had removed the reins from plaitt 
iff’s harnessed horse while it was standing tied to * 
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post ina public street. At the trial the judge dis- 
missed the complaint, upon the tender of the reins 
from defendant to plaintiff, upon the ground de mini- 
mis non curat lex. The court of errors and appeals 
held that this was error. In approving of this New 
Jersey decision, at about the time it was rendered, 
we used the following language: ‘‘The question 
would seem to be peculiarly within the province of a 
jury todetermine, on the whole case, whcther a given 
act ought to have been accepted as a joke or can be 
taken seriously as atort. On the one hand,.a jury 
coull probably be trusted to do justice in a case in 
which, under the trumped up protection of a prac- 
tical joke, a person had committed a grievous assault 
or destroyed valuable property. On the other hand, 
ajury would be likely to award only nominal or tri- 
fling damages to a person who, having by his own acts 
provoked playful retaliation, suddenly says, ‘I won’t 
play.’”—New York Law Journal. 
A UNITED STATES BANKRUPTCY LAW. 

The establishment of a federal bankruptcy law was 
proposed by twelve different bills introduced in the 
first session of the fifty-fourth congress. Aside from 
a consideration of the relative merits of these bills, 
the need of a uniform law of bankruptcy is apparent. 
It is necessary for the assistance of debtors, the pro- 
tection of creditors, and the furtherance of national 
commercial interests. Few, indeed, deny the neces- 
sity; State bankruptcy statutes are inadequate, be- 
cause they cannot under the federal constitution deal 
with debt existing outside the limits of their respect- 
ive States. Honest debtors, therefore, who wish to 
pay their creditors fairly and then to start fresh, are 
prevented perhaps by one obdurate creditor in an- 
other State who will not agree to the composition 
offered. Creditors, on the other hand, have no pro- 
tection against fraudulent preferences on the part of 
debtors living in other States; so that from both points 
of view the commercial equilibrium of the nation is 
disturbed. 

The constitution of the United States gave congress 
power to pass a national bankruptcy law; and the ex- 
ercise of this power was thought as much a matter of 
course as the exercise of the power to establish a 
judicial system. The event has not equalled the ex- 
pectation; and although several laws have from time 
to time been passed, the nation has during the greater 
part of its existence been without a federal law of 
bankruptcy. The first law was passed in 1800, only to 
be repealed three years later. The second act, in 1841, 
followed the panic of 1837-88, and was repealed 
thirteen months after becoming alaw. The third act 
had a longer life; it was passed in 1867, and remained 
in force eleven years. In June, 1878, it was repealed; 
and no law has since then been enacted. These bank- 
ruptey acts, it is to be noted, in every case came into 
existence in times of great financial depression. The 
Present time also is one of depression; in fact, the 
depression has been the greatest that the country has 
known since 1874; and the immediate need of a bank- 
Tuptey law is pressing. It must not be supposed, 
however, that the need is temporary; hard times do 
hot create the necessity, they merely accentuate it. 
The former acts were repealed because of defects in 
their machinery, not because when business revived 
they were no longer needed. The need still remains 
for an equitable law, perfect in its details, which may 
become & permanence.—Harvard Law Review. 


THE RIGHT TO OVERRULE A BAD DECISION. 
The proposition that a judicial precedent establishes 


with or overruling previous decisions is fraught with 
dire consequences to the very liberty of the people’’ 
is said (by a newspaper report) to have been made inp 
arecent address by Hon. Henry Wollman, of Kansas 
City. If this means (as, in the brief and perhaps in- 
accurate report, it seems to mean) that a court has no: 
power to overrule any prior decision, however bad, it 
can by no means be admitted. Possibly it is only 
meant to emphasize the impolicy and harm of un- 
necessary judicial fluctuation. : 

The exact binding force of a precedent is not easy 
to define. It should have weight, but not enough to 
crush reason. Bouvier says: ‘‘The courts find it 
necessary to overrule cases which have been decided 
contrary to principles.”” Kent says (Com. Vol. I., p. 
477) that such decisions “ought to be examined with- 
out fear and revised without reluctance, rather than 
to have the character of our law impaired and the 
beauty and harmony of the system destroyed by the 
perpetuity of error.” 

Instability of the law is unfortunate, but in some 
degree it is necessary to growth. Ifthe rule of stare 
decisis made precedents absolutely unchangeable the 
past errors of the courts would hopelessly fetter the 
judicial reason. If every judicial conclusion had been 
like ‘ta law of the Medes and Persians which altereth 
not,” our jurisprudence, which is the living growth 
of centuries, would have been a curious conglomerate 
of fossilized rules, both good and bad. 

Even if a “judicial precedent establishes a law,’’ 
may not the power which made the law repeal it? 

The true attitude of a court toward a precedent is 
much like that toward a legislative act, although the 
grounds of attack are not the same; the law previously 
established, either by court or legislature, should be 
sustained unless clearly bad, and perhaps even then 
if it has become a rule of property. To overthrow a 
precedent is a delicate matter; it should never be 
done in a doubtful case; but the power to do it is 
plain, and it is of inestimable value.—Case and Com- 
ment. 


RECENT AMENDMENTS TO THE PATENT LAWS. 


Some recent amendments of the United States 
patent laws which will go into effect on January 1, 
1898, are just now attracting attention. Hitherto 
there has been but one barrier to the issue of a patent 
by our government to a man who had proved that he 
was the original inventor. Ifthe article in question 
had been in public use or on sale for two years or 
more before the man sent his application to the patent 
office, then he could not receive a patent. The public 
use and sale would naturally be considered as evi- 
dence of his having abandoned all claim to exclusive 
rights. The natural interpretation of the facts would 
be that the man did not consider himself the rigutfub 
owner, or else was willing to give the public the ben- 
efit of his ideas without charge. 

One the new provisions of the law is that if a notice 
of an invention appears in print and specifies who is 
the author of it, the application for a patent must be 
made inside of two years; otherwise it is assumed 
that he abandons all claims. This isa perfectly just 
requirement. It often happens that a half a dozen 
men invent the same thing. If the first man who 
thinks of it does not push the matter, either for lack 
of money or because he lacks the necessary spirit of 
enterprise, why should not some ofthe other men 
have a chance to go ahead and take outa patent? A 
man who neither matures and markets a new inven- 
tion himself, nor lets any one else do so, is a dog in the 
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somewhere, and he draws it at two years. He does 
not say that the application must be filed in two years 
after the idea first occurs to a man, but within two 
years after a printed description appears. Such a 
period gives a man ample time to secure, by advertis- 
ing, such financial aid as can be obtained in that 
manner. The exact language of the revised statute is 
as follows: 

‘“*Any person who has invented or discovered any 
new and useful art, machine, manufacture or com- 
position of matter, or any new and useful improve- 
ment thereof, not known or used by others in this 
country before his invention or discovery thereof, 
and not patented or described in any printed pub- 
lication in this or any foreign country, for more than 
two years prior to his application, and not in public 
use or on sale in this country for more than two years 
prior to his application, may, upon payment of the 
fees required by law, and other due proceedings had, 
obtain a patent therefor.”—New York Tribune. 





CORRESPONDENCE. 
ORAL ABUSE AS A GROUND OF DIVORCE. 

Since the publication of my article (46 Cent. L. J. 8), 
my attention has been called to a decision published 
since the former was written. Freeborn v. Freeborn, 
168 Mass. 50, which certainly is very gallant toward 
the wife. She had lived contentedly with her hus- 
band for many years, but of late had become ‘“‘nerv- 
ous” and “afflicted by physical troubles on account of 
her age,” andivery frequently used strong terms of re- 
proach toward him, such as ‘‘idiot,” ‘*‘know-noth- 
ing,” “brute,” “‘vile wretch,” ‘‘fool,’”? accused him of 
a want of ambition, which would lead him to be “a 
Harvard professor instead of a mere schoolmaster,” 
and enable him to have “nice furniture,” and of nut 
having “‘sense enough to know when he was insulted.” 
These choice expressions were in the presence of 
third persons, and so affected the husband’s health 
that he lost sleep and his school work was disturbed. 
At length he separated from her, making ample pro- 
vision for her maintenance. Then she wanted to 
come back to plague him some more, but he would 
not have her, and sued for divorce on the ground of 
cruelty. He was entirely blameless. She was strongly 
attached to him and affectionate, and had no desire to 
injure him, but she was ambitious for his success in 
life, and desired to “sting his feelings.’”?’ The court 
affirmed the action of the trial court in denying an 
absolute divorce, probably thinking that the wife 
would get over her “ambition” on her return to 
health with advancing age. 

IRVING BROWNE. 
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HUMORS OF THE LAW. 


In a hog-stealing case in a Georgia justice court the 
judge asked the prisoner what he had to say for him- 
self. 

He hesitated a moment, then stepping forward, said: 

“T stole dat hog, jedge—yo’ honner—but I wants 
you ter make de sentence light, kase he got ’way fum 
me no less dan six times, an’ I sprain two legs en’ one 
arm fo’ I finally kotched him en’ got him on de fire!” 


A case was on trial in one of the border counties in 
which the testimony of a colored witness was im- 
peached by proof of his bad reputation. To rebut 
this evidence a Kentucky gentleman was called to 
support the negro. We give question and answer of 
the examination: 

“Colonel, are you acquainted with the witness, Tom 
Jones, who has testified in this case?”’ 

* Acquainted with Tom? Why, sah, Tom was born 
on our plantation. I know’d him when he wasa little 
pickaninny, sah; know him as well as I know my own 
folks.” 

‘Are you acquainted with his general reputation?” 

‘Reputation !”’ broke in the Colonel. ‘Reputation, 
sah—Tom’s a nigger, sah—a nigger’s got no reputa- 
tion, sah—but Tom’s a purty fair nigger, sah.” 

“Stand aside, Colonel.” 


Curran, the Irish advocate, was one day examining 
a witness and, failing to getan answer, said: ‘There 
is no use in asking you questions, for I see the villain 
in your face.” 

“Do you sir?” said the man withasmile. ‘“Faix, I 
never knew before that my face was a looking-glass.” 

On another occasion he was out walking with a 
friend who was extremely punctilious in his conver- 
sation. The latter hearing a person near him say 
curosity for curiosity, exclaimed: ‘“‘How that man 
murders the English language !”’ 

‘“*Not so bad as that,’”’ replied Curran, ‘‘he has only 
knocked an 7 out.” 
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1, ADMINISTRATION — Foreign Administrator — Pow- 
ers.—A foreign administrator of one who conveyed 
land retaining a vendor’s lien has no authority with- 
outan order of the probate court to compromise the 
debt due from the grantee to the estate, since the 
power of the administrator in such respect is con- 
trolled by Rev. St. 1895, art. 1987, which requires an 
order of the probate court granting-permission to do 
so before such authority exists.—SMITH V. PaTE, Tex., 
438. W. Rep. 312. 

2. APPEAL FROM JUSTICE—Liability on Bond.—Where 
a judgment was rendered by a justice of the peace 
against several defendants, and an appeal bond was 
duly filed and approved, purporting to bein favor of 
allof said defendants, and thereupon said action was 
transferred to the district court, and there disposed of 
as on appeal, the surety on said bond cannot avoid his 
liability thereon by showing that the party who caused 
it to be filed only intended to appeal for himself.— 
MOORE V. MULVANE, Kan., 51 Pac. Rep. 569. 


3. ASSIGNMENTS FOR CREDITORS — Attachments— 
Priority—Execution.—On an issue as to whether there 
had been an execution and delivery of a deed of as- 
signment to the assignee, and an acceptance by him, 
prior to the levy of acertain attachment, an instruc- 
tion that the jury might consider such facts and testi- 
mony as they deemed proper was misleading, as it 
conveyed the idea that the jury had the right to select 
only such evidence as they deemed proper, when it 
was their duty to consider all the facts bearing on the 
disputed question.—CALISHER v. MATHIAS, Tex., 43 
8. W. Rep. 265. 


4. ASSIGNMENT FOR BENEFIT OF CREDITORS — Pre- 
sentation of Claims.—Under section 10 of the act con- 
cerning voluntary assignments, providing that cred- 
itors shall present claims to the assignee within three 
months after publication of notice of the assignment, 
one who fails to do so cannot participate in dividends 
until after payment of all claims presented within that 
time, though the claim be contingent on events to 
happen after the presentation.—RASSIEUR V. JENKINS, 
Ill., 48 N. E. Rep. 976. 


5, ATTACHMENT—Bond to Discharge.—Bond given by 
defendant in attachment to satisfy and perform the 
judgment ‘‘onthe proceedings ofthe attachment in 
this case” does not allow of recovery thereon till judg- 
ment adverse to defendant on the attachment branch 
of the case, and is distinguished by the qualifying 
words from the bond on which Code, § 221, authorizes 
discharge of the attachment.—BRASHEARS Vv. WEBB, 
Ky., 43S. W. Rep. 417. 


6. ATTACHMENT — Conflicting Attachments.—A bank 
obtained an attachment against defendant corpora- 
tion’s property, second to that of plaintiff. Its presi- 
dent stated that it had renewed notes against defend- 
ant on the strength of plaintiff's representations that 
he was going to enhance defendant’s capital stock by 
paying to ita certainsum of money: Held, that the 
bank’s contention that plaintiff’s lien should be post- 
Poned tothe extent of such sum could not be deter- 
mined under Rev. St. 1889, § 570, providing that the 
court may determine all controversies which may arise 
between different attachment plaintiffs in relation to 
the property, and the priority and validity of the dif- 
ferent attachments, or may postpone one attachment 
‘o another, or make such order as justice may re- 
quire.-STKEPHENSON V. PARKER STATIONERY CO., Mo., 
438. W. Rep. 380. 





7. ATTACHMENT — Lien Prior to Levy.—Under Civ. 
Code, § 212, providing that “an attachment binds the 
defendant’s property in the county which might be 
seized under the execution against him from the time 
of the delivery of the order to the sheriff, in the same 
manner as an execution would bind it; and the lien of 
the plaintiff is completed upon any property or de- 
mand of the defendant by executing the order upon 
it;” and Ky. St. § 1660, providing that “an execution 
binds the estate ofthe defendant from the time it is 
delivered tothe proper officer to execute,”—the lien, 
when completed by levy, relates back to the time when 
the writ was placed in the officer’s hands, and is en- 
titled to priority over an intervening assignment for 
the benefit of creditors.—EXCHANGE BANK OF KEN- 
TUCKY V. GILLISPIE’S ASSIGNEE, Ky., 43S. W. Rep. 401. 


8. ATTACHMENT — Wrongful Attachment.—In an ac- 
tion for wrongful attachment, plaintiff was not preju- 
diced by the admission of evidence, in support of the 
allegations ofthe answer, that at thetime ofthe at- 
tachment, and for a long time prior thereto, plaintiff's 
assignor had been disposing of its goods at retail, in 
violation of its charter powers, which authorized ex- 
clusively a wholesale business.—ARMSTRONG V. AMES 
& Frost Co., Tex., 438. W. Rep. 302. 


9. ATTACHMEN'—Wrongful Attachment—Damages.— 
In an action for maliciously, and without probable 
cause, suing out an attachment, the plaintiff cannot 
recover attorney’s fees and expenses in defending the 
attachment, without proof of malice and want of 
probable cause.—ABOHOSH V. BUCK, Ky., 43S. W. Rep. 
425. 

10. ATTORNEY AND CLIENT.—In any transaction be- 
tween an attorney and client which is advantageous to 
the attorney, he is bound.to show that itis fair, just, 
and equitable, and that the client was in a position to 
deal with him at arm’s length.—UNITED STATES V. COF- 
Fin, U. 8. C. C., D. (Nev.), 83 Fed. Rep. 337. 


ll. ATTORNEY AND CLIENT — Contracts.—A client 
agreed to accept the amount her attorney should bid 
in his own interest for certain property at a public sale 
under an execution on ajudgment in her favor, but 
without her knowledge, he made an arrangement with 
the judgment debtor whereby he released the levy, 
and took the property at an agreed price: Held, that 
he was liable to his client for the value ofthe prop- 
erty, not exceeding the amount of her judgment.— 
GAFFNEY V. JONES, Wash., 51 Pac. Rep. 461. 


12. BaNKs—Contract—Refusal to Pay Checks.—W here 
a bank agrees with the members of a partnership en- 
gaged in buying and shipping stock that it will pay 
the checks given by any member of said firm for stock 
bought by them for said partnership, and receive the 
proceeds arising from the sale of such stock to reim- 
Lurse them therefor, said bank cannot refuse to pay 
sucb checks, and apply the proceeds arising from the 
sale of such stock to the individual debt of one mem- 
ber of said partnership.—CHANUTE NaT. BANK V. 
CROWELL, Kan., 51 Pac. Rep. 575. 

13. BanKs — Liability of Receiver for Taxes.—W here 
the assessment and valuation of bank stock for taxes 
is made before the bank becomes insolvent, such as- 
sessment is fixed and final, and the court, in the ab- 
sence of fraud, cannot review the valuation, and the 
shareholders are liable for the amount so assessed.— 
HEWITT V. TRADERS’ BANK, Wasb., 51 Pac. Rep. 468. 

14. Banks — Stockholder as Debtor — Hypothecation 
of Stock.—A bank charter provided that the shares of 
capital stock should be personal estate, and transfer- 
able, but thatthe corporation should hold a len on 
the shares of any stockholder “‘who may be indebted 
to it,” and the stock should not betransferred until 
such debt was paid. A stockholder was indebted to 
the bank, but afterwards made a note to another cred- 
itor, and pledged the stock as collateral security. The 
debtor became insolvent, and, to give a third creditor 
the advantage ofits charter lien, the bank gratuitously 





advised such creditor to have the notes held by him 
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discounted by the bank, knowing of the prior hypothe- 
cation of the stock: Held that, as against the notes 
discounted by the bank after the hypothecation of the 
stock, the pledgee had a prior lien on the stock.—BAaNK 
OF KENTUCKY V. BONNIE, Ky., 43S. W. Rep. 407. 

15. BILLS AND NOTES — Evidence of Payment.—In an 
action by a bank on notes where the only evidence on 
an issue of payment since suit brought, raised in a plea 
puis darrein continuance, isthe testimony of one de- 
fendant that he gave to plaintiff's president checks 
dated ahead from one to six or seven months in pay- 
ment of all defendant owed him, and that the suit was 
to stand until the checks were paid, acd that the 
notes were to be retained as collateral, and passed 
over as fast as the checks were paid, default having 
been made in the payment of the checks, an instruc- 
tion to find for plaintiff was properly given.—ANGUS V. 
CHICAGO TrRuST & SAVINGS BANK, III]., 48 N. E. Rep. 946. 


16. BILLS AND NOTES—Neglect to Sue Maker—Liabil- 
ity of Assignor.—A vendee of land paid for it as re- 
cited in the deed, thus: “One hundred dollars in hand 
paid, the receipt herein acknowledged, the balance in 
two land notes. When these notes are collected first 
party is to pay second fifteen dollars out of them.” 
The holder of the notes brought suit to declare alien 
on the land sold, to subject it to the payment of the un- 
collected portion of the land notes, after foreclosing 
them, but without first obtaining a personal judgment 
against their maker: Held, that the holder of the 
notes could not maintain an action against the as- 
signor without first exhausting all his remedies upon 
the notes.—S1x v. PRICE, Ky., 43 8. W. Rep. 433. 


17. BILLS AND NOTES — Pleading.—Defendant, in his 
answer, argumentatively denied the execution of the 
note in suit, but averred the execution of a note of the 
exact description of the one sued on, and alleged pay- 
ment: Held to admit execution of the notein suit.— 
MUTZENBURG V. McGoway, Colo., 51 Pac. Rep. 523. 


18. BILLS AND NOTES — Subsequent Indorser.—In the 
absence of any agreement affecting the liability of suc- 
cessive indorsers, their liability is determined by the 
order in which their names appear on the note.— 
CROMPTON V. SPENCER, R. I., 38 Atl. Rep. 1002. 


19. BILLS AND NOTES—Waiver of Notice by Indorser. 
—The indorsers of a note which has uponits back a 
printed waiver. of notice of non-payment, the blanks 
in which are not filled out, are bound by the waiver, 
as, if they did not intend to be bound, they should have 
canceled it.—LOVEDAY V. ANDERSON, Wasb., 51 Pac. 
Rep. 463. 

20. BUILDING AND LOAN ASSOCIATIONS — Assignee of 
Stock — Usury. — Defendant, who owned 16 shares of 
stock in plaintiff association, desiring to obtain aloan 
from plaintiff, purchased from other stockholders 24 
additional shares, paying to them the calls thereon up 
to the date of her purchase, and these shares were 
transferred to her on the books of the company in due 
course of business: Held, that defendant is entitled to 
eredit for the dues paid on the 24 shares as if she had 
originally subscribed for them, and paid to the associa- 
tion the dues thereon. — MUTUAL SAVING & LOAN ASSN. 
Vv. OWINGS, Ky., 43S. W. Rep. 422. 

21. BUILDING AND LOAN ASSOCIATIONS — Right to 
Withdraw.—Plaintiff, holding certain shares in the de- 
fendant association, contracted a loan from it, and se. 
cured it by her note, a deed of trust, and the assign- 
ment of her shares. The stock certificate issued to 
plaintiff contained an agreement authorizing the with. 
drawal of such shares on certain conditions, and prom- 
ising to pay, in such event, a sum equal to all install- 
ments paid, with interest at 10 per cent. thereon from 
the date of the several payments. Having fully com- 
plied therewith, plaintiff gave notice of such with- 
drawal, and requested that the sum due be applied in 
payment of such loan. It appeared that the amount 
due plaintiff exceeded the sum borrowed: Held, that 
plaintiff was entitled to a judgment canceling such 
mote and deed of trust, though the business of such as- 





sociation may have resulted in a loss. — PIONEER Say 
INGsS & LOAN Co. v. PaNncoastT, Tex., 43S. W. Rep. 281. 

22. CARRIERS OF PASSENGERS — Cars for Colored Per 
sons. — Ky. St. § 801, excepting officers in charge of 
prisoners from the provisions of the separate coach 
law, creates an exception in favor of the officer only, 
and a negro prisoner in the custody of a white officer 
may be compelled to ride in the car provided for 
colored persons. — LOUISVILLE & N. R. Co. v. CatTroy, 
Ky.,43 S. W. Rep. 443. 

23. CONSTITUTIONAL LAW — Enticing Tenants.—Ann. 
Code 1892, § 1068, which declares that, if any person 
shall willfully interfere with a tenant of another dur. 
ing the continuance of the tenancy, etc., applies to all 
persons, and forbids only a breach of civil duty, and is 
therefore not unconstitutional. — HOOLE v. Dorrog, 
Miss., 22 South. Rep. 829. 

24. CONSTITUTIONAL Law — Judicial Powers.—Ky. 8t. 
§§ 3661, 3662, so far as they attempt to authorize circuit 
courts to assign or transfer a town or city from one 
class to another, violates Const. § 156, wherein such 
power is granted to the legislature alone. — JERNIGAN 
v. CITY OF MADISONVILLE, Ky., 43 8S. W. Rep. 448. 


25. CONSTITUTIONAL LAW—Restrictions on Interstate 
Commerce.—The non-exercise by congress of its power 
to regulate commerce among the States is equivalent 
to adeclaration by that body that such commerce shall 
be free from any restrictions. — STATE V. DUCKWORTH, 
Idaho, 51 Pac. Rep. 456. 

26. CONTRACTS AGAINST PUBLIC POLICY —Bids for Pub. 
lic Work.—Agreements which, in their operation upon 
the action of the parties,tend to restrain their natural 
rivalry and competition in bidding for public work, 
are against public policy, and void, but a mere honest 
and open co-operation between two or more persons to 
accomplish an object which neither could gain if act- 
ing alone is not within the rule against combinations 
to stifle compctition. — HOFFMAN v. MCMOLLEN, U. 8. 
C. C. of App., Ninth Circuit, 83 Fed. Rep. 372. 


27. CONTRACT—Divisible Contract — Measure of Dan- 
ages.—A contract to issue, or procure the issuance of, 
an annual pass, to be renewed from year to year dur. 
ing the pleasure of the promisee, is a divisible con- 
tract, and the measure of damages for the breach 
thereof is the value of the transportation to such 
promisee during the years the breach has occurred, 
and an action may be maintained by the promisee for 
only such breaches as have occurred at the time of the 
commencement of the action.—Kansas & C. P. Ry. C0. 
v. Curry, Kan., 51 Pac. Rep. 576. 


28. CONTRACT — Employment—Partnership.—S made 
an agreement with defendant by which, in considera- 
tion of past services rendered by S to a certain busi- 
ness about to be incorporated as the H Uo., defendant 
sold to him a one-tenth interest in that company and 
in its assets; and S agreed, for at least 10 years to come, 
to devote his entire attention to the business of the 
company. Upon the incorporation of the company, § 
was to receive one-tenth of the stock, subject to for. 
feiture for his breach, and subject to defeasance, a8 to 
one-half, in case of his death within five years. The 
agreement added, ‘‘The salary of the said § shall be 
$350 a month:” Held,that the contract was one of 
employment, and not of partnership, and that dcfead- 
ant was personally liable for S’s salary. — HaMBLYY. 
BAaNncRoFT, U.S. CO. C., N. D. (Cal.), 88 Fed. Rep. 44. 


29. CONTRACTS—Party Unabie to Read.—If one cannot 
read a contract which he is about to execute, it isa 
much his duty to procure some reliable person to 
and explain it to him before he signs it as it would be 
to read it himself if he were able to do so, and his 
failure to obtain a reading and an explanation of it is 
such gross negligence as will estop him from repudiat 
ing iton the ground that he was ignorant of its cot 
tents. One who has received the benefits of a writte? 
contract in silence cannot escape its burdens by proof 
that he did not know and did not inquire what thes 
burdens were when he assumed them. — CHIcaGo, 8 
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p.,M.&0O. Ry. Co. v. BELLIwita, U. S.C. C. of App., 
Eighth Circuit, 83 Fed. Rep. 437. 

30. CORPORATION—Expulsion—Mandamus to Restore. 
—A member of a private corporation organized for the 
mutual protection and relief of its members, though 
unlawfully expelled and excluded from participation 
in its benefits, is not entitled to a writ of mandamus to 
compel it to restore him to membership, because (1) 
such restoration is not an act specially enjoined by 
law; (2) he has a plain and adequate remedy in the 
ordinary course of the law.—FRATERNAL MYSTIC CIRCLE 
y. STATE, Ohio, 48 N. E. Rep. 940. 

31, CORPORATION—Foreign Corporations—State Laws. 
—A foreign corporation suing on an account need not 
show, in its petition, that it has filed acopy of its 
charter in the office of the secretary of State, and pro 
cured a permit to do business in the state, as required 
by Rev. St. 1895, art. 745, unless the petition shows that 
thetransaction in suit took place in Texas, since the 
transaction would be ‘‘interstate commerce” if it oc- 
curred outside the State, and the statutes requiring a 
permit for foreign corporations to do business would 
not apply.—BRIN V. WACHUSETTS SHIRT Co., Tex., 43 8. 
W. Rep. 295. 

32. CRIMINAL EVIDENCE — Murder — Insanity. — The 
hypothetical case submitted by the State to an insanity 
expert need not embrace all the testimony on the sub- 
ject; defendant, however, having the right to submit a 
different hypothetical case.—BorT V. STATE, Tex., 43 S. 
W. Rep. 344. 

33. CRIMINAL EVIDENCE — Murder — Threats. —In a 
prosecution for murder occurring over a game of 
cards, testimony of threats made by defendant on the 
previous day tokill somebody, but not directed in any 
way toward the deceased, are inadmissible. — GODWIN 
v. STaTE, Tex., 43S. W. Rep. 336. 

34. CRIMINAL LAW—Declarations of Coconspirator. — 
Declarations by conspirators for the commission ofa 
crime, made after the crime has been fully consum- 
mated, being inadmissible against a coconspirator for 
aby purpose, a general objection to their admission 
on the ground of incompetency is sufficient.—STaTE Vv. 
MAGONE, Oreg., 51 Pac. Rep. 452. 


35. CRIMINAL Law—Homicide — Instructions. — Ona 
trial for murder the court charged that while it de- 
volved on the State to prove wilifulness, deliberation, 
premeditation, and malice aforethought, to convict of 
murder in the first degree, these need not be proved 
by direct evidence, but may be deduced from all the 
facts and circumstances, and ifthe jury could ‘‘satis- 
factorily and reasonably” infer their existence, from 
the evidence, it could find defendant guilty of murder 
in the first degree: Held not erroneous, when read in 
connection with other instructions, by which defend- 
ant was given the benefit of any reasonable doubt.— 
STATE Vv. HUNT, Mo., 43S. W. Rep. 399. 


36. CRIMINAL Law—Homicide — Reasonable Doubt.— 
Onthe question whether the accused or another in- 
flicted the wound resulting in the killing for which the 
accused is indicted, a charge that the jury must acquit 
it satisfied that the other, and not the accused, gave 
the fatal stab, accompanied with a refusal to instruct 
that, to convict, there must be proof beyond a reason- 
able doubt that the accused inflicted the wound, is 
error,especially when the refusal is accompanied with 
the statement by the trial judge that the charge re. 
quested is not the law.—STATE V. HAGAN, La., 22 South. 
Rep. 832. 


37. CRIMINAL Law—Homicide—Self-Defense.— Where 
defendant, the owner of a certain house on which rent 
Was due from the lessee, unlawfully attempted to ob- 
tain possession of the house, while armed with a dan- 
serous weapon, by forcing the lessee to leave the 
Premises, by obstructing the chimney, so that the 
smoke was forced through the house, and by attempt- 
ing to take and carry away asash from a window of 
the house, and, on meeting resistance from the lessee 


not be deemed to have acted in self-defense. — GEDYE 
Vv. PEOPLE, Ill.,48 N. E. Rep. 987. 

38. CRIMINAL Law — Incest — Statutes. — Sand. & H. 
Dig. §§ 1689, 1690, provide that persons marrying, who 
are “within a degree of consanguinity in which mar- 
riages are declared by law to be incestuous or void ab- 
solutely, or who shall commit adultery or fornication 
with each other, shall be deemed guilty of incest.’ 
Subsequently tothe enactment of this statute, section 
4908 was amended so as to render marriages by first 
cousins incestuous and void: Held that, by the amend- 
ment, sections 1689 and 1690 were enlarged to include 
within their scope carnal intercourse between first 
cousins.—NATIONS V. STATE, Ark., 43 8. W. Rep. 396. 

39. CRIMINAL Law—Indictment Charging two Offenses. 
—It is not an abuse of discretion in the trial court to 
sustain a demurrer to an indictment which charges 
two offenses, punishable by different lengths of im- 
prisonment. — STATE V. REES, Miss., 22 South. Rep. 829. 

40. CRIMINAL Law — Jury. — A verdict will not be set 
aside on account of an affidavit of ajuror that he was 
induced to siga the verdict by a promise that the jury, 
in its verdict, would recommend defendant to execu- 
tive clemency. — HENRY V. STATE, Tex., 43S. W. Rep. 
340. 

41. CRIMINAL LAaw—Murder—Village Marshal.—Where 
a village marshal defends a charge of murder on the 
ground that his duty as such officer made the killing 
necessary, an instruction that if “the defendant went 
where the deceased was, and provoked the difficulty, 
in which he voluntarily entered, he could not excuse 
the killing on the ground of fear of great bodily barm,” 
is error, as it entirely overlooks the fact that the de- 
fendant was called as a peace officer to quell a dis- 
turbance.—LYNN V. PEOPLE, Iil., 48 N. E. Rep. 964. 

42. CRIMINAL Law—Quashing Indictment.—An entry 
in the record sustaining a motion to quash an indict- 
ment, but without any further order quasbing the in- 
dictment, and ordering the prisoner discharged, or 
ordering him committed to answer another indict- 
ment, is not a final judgment, and an appeal will not 
lie.—STATE V. FRAKER, Mo., 43S. W. Rep. 389. 

43, CRIMINAL Law—Rape.—Jury are to weigh all the 
attending circumstances, and from these determine, 

as a question of fact, the intent with which the accused 
entered the bedroom of the prosecutrix. The fact that 
he actually offered no violence, and withdrew when 
the girl threatened to call assistance, does not, in it- 
self, establish, in view of the law, the proposition that 
he meant to persuade, and not to force.—STATE Vv. 
UNDERWOOD, La., 22 South. Rep. 831. 


44, CRIMINAL Law—Remarks of Attorney.—In a prose- 
cution for rape, one of the jurors had sat in a previous 
case of the same kind. In his closing remarks the dis- 
trict attorney referred to the previous case, and said 
that in that case the defendant had been convicted, al- 
though he put upa far better defense than this one, 
and that the attorney for the defense in this case had 
assisted in the prosecution in that one: Held reversi- 
ble error, in view of the fact that the evidence on 
which the conviction rested was unsatisfactory.— 
BERRY V. STATE, Miss., 20 South. Rep. 826. 


45. DEED—Cancellation — Fraud.—A conveyance of 
land, the consideration of which is certain notes se- 
cured by a trust deed, which the party is led to believe 
are worth their full face value, will be set aside, as 
fraudulent, where the party procuring the conveyance 
knew that the notes and deed of trust were made by a 
fictitious or irresponsible party, upon land situated in 
another State, of which a fictitious abstract of title was 
presented, and the land was of little value, and the 
maker of the deed had no title.—RICS V. SILVERSTON, 
Ill., 48 N. E. Rep. 969. 


46. DEED—Construction.—A deed describes land by 
locating the corners of the parcel by objects found 
upon the ground, and also by giving the course and 
distance from corner to corner. Construed by the 
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the calls for objects it conveyed only 10 acres. The 
grantee claimed for many years only the 10 acres, and 
grantors and those claiming under them dealt with all 
the land over 10 acres as theirown: Held, that grantors 
were not required to bring suit for the land until de- 
fendants asserted some claim to more than 10 acres.— 
POPE V. RIGGS, Tex., 43S. W. Rep. 306. 

47. DEED—Sale of Mortgaged Premises.—Where part 
of mortgaged premises was conveyed to a private per- 
son, and by deed of the same date the same part and 
other parts were conveyed to a corporation, the pre- 
sumption that, as to the part included in both deeds, 
the deed first recorded was first delivered, does not 
hold as to the additional portions conveyed to the cor- 
poration; and hence the mortgagee, who knew of the 
deed to the corporation, could not release the other 
grantee without crediting on the mortgage debt the 
full value of such additional portions.—WOODWARD Vv. 
BROWN, Cal., 51 Pac. Rep. 542. 

48. DESCENT AND DISTRIBUTION—Real Property.—In 
determining questions as to the descent of real prop- 
erty, regard is had to the legal title only; and where 
the legal title is acquired by purchase, and an equity 
in the property by inheritance, the legal title and 
equitable interest ut once unite, and upon the death of 
the owner the descent of the property will be cast as 
an estate which came by purchase.—HIGGINS v. HI@- 
GINS, Ohio, 48 N. E. Rep. 943. 


49. DivorcE—Residence.—In an action by a wife 
against her husband for divorce, under the statute, on 
the ground that she and defendant have lived sepa- 
rately and apart, without any cohabitation, for five 
consecutive years next before the commencement of 
the action, in the meaning of the statute, the habita- 
tion of the wife, as contradistinguished from her legal 
domicile with her husband, should be regarded as her 
residence, for the purpose of conferring jurisdiction.— 
HALL V. HALL, Ky., 43S. W. Rep. 429. 


50. ELECTIONS—Notice.—W here the candidate has re- 
ceived no nomination from a party convention, an 
election is void, unless notice has been given in com- 
pliance with Gen. St. § 1170, which requires the county 
clerk to give notice, when a county commissioner is 
to be elected, by publication in a paper for 15 days, 
and by posting such notice at the various polling 
places for the same period.—PEOPLE V. KERWIN, Colo., 
51 Pac. Rep. 530. 


51. ELECTIONS—Party Device on Ballot — Require- 
ments.—The State supervisor of elections is not re- 
quired by section 12 of the Australian ballot law (Bates’ 
Rev. St. § 2966-25), to cause to be printed on the ballots 
to be used at an election a device selected and certified 
by a State convention which did not represent a polit- 
ical party that at the next preceding election polled at 
least 1 per cent, of the entire vote cast in the State, nor 
a device certified in nomination papers for a ticket 
nominated by that method.—STaTE Vv. KINNEY, Ohio, 
48 N. E. Rep. 942. 


52. ELECTIONS—Names on Ballot—Mandamus.—Act 
June 22, 1891, § 9, provides that, in case any certificate 
of nomination be held insufficient or inoperative by 
the officer with whom it is filed, the vacancy may be 
filled by the general or executive committee represent- 
ing the political party making the nomination. A cer- 
tificate of nomination not having been filed in time, 
the county clerk refused to place the nominees on the 
official ballot, and the central committee of the party 
filled the vacancies by naming the same nominees: 
Held, that mandamus will issue to compel the clerk to 
place the nominees of the committee on the ballots.— 
PEOPLE V. HARTLEY, Ill., 48 N. E. Rep. 950. 


53. EMINENT DOMAIN—Compensation—Judgment for 
Damages.—Judgments obtained against a railroad 
company by the owners of land for damages thereto, 
caused by the construction and operation of such road, 
are entitled to priority of payment over mortgage 
bonds out of the fund produced by a sale of the road to 
foreclose the mortgage, since the right of the owners 











of private property taken or damaged for public use 
tocompensation therefor is guarantied by Const. art. 
2, § 13, and cannot be defeated by selling or mortgaging 
the property of the corporation that takes or damages 
the property.—DICKSON Vv. EPLING, Ill., 48 N. E. Rep. 
1001. 

54. EQUITY PRACTICE—Dismissal without Prejudice— 
A refusal to dismiss a bill without prejudice at the cost 
of complainant, on a motion made by complainant be. 
fore any proof has been introduced, and where it has 
not been made manifest that defendant is entitled toa 
decree, is an abuse of discretion, and error.—BATES Vv. 
SKIDMORE, IIl., 48 N. E. Rep. 962. 

55. ESTOPPEL BY DEED—Descent and Distribution.— 
Rev. St. ch. 30,§ 7, which provides that a grantor who 
conveys an estate in fee-simple, while not possessed of 
the legal title, but who afterwards acquires the same, 
holds such title in trust forthe use of the grantee, does 
not apply where the grantor does not succeed to any 
further title, so as to estop her heirs from asserting 
title which came to them, after her death, by descent 
from her mother who survived the grantor.— WHITSON 
Vv. GROSVENOR, IIl., 48 N. E. Rep. 1018. 

56. ESTOPPEL BY SILENCE.—Silence on the part of the 
owner of property seized under execution as the prop- 
erty of another (such owner being present when the 
levy is made) does not estop the owner to recover for 
the wrongful seizure and sale.—DONNELL V. REESE, 
Kan., 51 Pac. Rep. 584. 

57. EVIDENCE—Coroner’s Verdict.—Under the statutes 
authorizing the coroner, when a death occurs under 
suspicious circumstances, to summon a jury, hold an 
inquisition, and, if the jury finds that a crime has been 
committed, to issue a warrant, and cause the arrest of 
the person suspected of such crime, the purpose of in- 
quisitions is merely to furnish the foundation fora 
criminal prosecution, and hence they are not admis- 
sible as evidence of suicide.—GERMANIA LIFE INs. 00. 
Vv. ROSSLEWIN, Colo., 51 Pac. Rep. 488, 

58. EVIDENCE—Failure to Deliver Telegram.-Evi- 
dence that an employee of a telegraph company had 
said that a failure to deliver a message was “‘a piece of 
gross negligence” is not admissible in an action for 
damages for failure to deliver the message.—GRADDY 
Vv. WESTERN UNION TEL. Co., Ky., 43S. W. Rep. 468. 

59. EVIDENCE—Res Gestz#—UCarriers.—In an action 
against a street car company for injury to plaintiff by 
being thrown down by a sudden stopping of the car, a 
witness testified: ‘‘I went off my feet, of course, A8 
the car ran down, the speed increased, and it came all 
of asudden to a dead stop, and, of course, knocked 
everybody down in thecar:” Held, that the last clause 
of the answer was competent as a part of the res 
gestze.— WEST CHICAGO ST. Ry. Co. v. KENNELLBY, Ill., 
48 N. E. Rep. 996. 


60. EXECUTION—Exemptions—Proceeds of Life Insur- 
ance.—Land purchased by a woran out of the life in 
surance of her husband, and used by her as a home 
stead, is exempt as against a judgment rendered after 
the land was bought, founded on a claim against her 
for goods, not necessaries, sold while she was a mar 
ried woman, and not a feme sole.—BAKER V. HINES, Ky., 
43S. W. Rep. 452. 


61. EXKCUTION—Levy—Return.—In an action to re 
strain the levy of execution on the ground that a pre 
vious execution on the same bond had _ been satisfied, 
an answer alleging that the previous execution and re 
turn had been quashed, but failing to show that the 
execution debtor was before the court, or notified of 
the motion to quash, is insufficient.—LockK v. SLUSHER, 
Ky., 43S. W. Rep. 471. 


62. EXECUTION—Sheriff’s Sale—Notice of Ownership. 
—Notice given by one at sheriff’s sale that the g' 
belong to him, and that the purchaser will take 20 
title, does not, in the absence of bad faith, estop him 
to sue the sheriff in trespass, and confine him to his 
remedy against the purchaser.—PORTLAND LUMBER 00- 
v. KIEHL, Penn., 38 Atl. Rep. 998. 
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63. EXECUTION—Validity—Collateral jAttack.—W here 
a judgment was rendered by the district court in 1872, 
and affirmed by the supreme court in 1874,and the 
judgment debtor died in 1878, an execution thereon 
could not issue thereafter against the independent ex- 
ecutrix of the deceased, she never having been a party 
to the suit.—GOVAN V. BYNUM, Tex., 43 8S. W. Rep. 319. 

64. FALSE IMPRISONMENT—Arrest—Void Warrant.—A 
warrant void upon its face confers no authority upon 
which an officer is justified in making an arrest.—EL- 
WELL V. REYNOLDS, Kan., 51 Pac. Rep. 578. 


65. FIXTURES.—All things used in a mill which area 
part of a complete system and of the machinery neces- 
sary to its operation, and which have been placed 
therein by the owner of the realty with intent to make 
same permanent, are fixtures, and covered by a mort- 
gage upon such mill.—COOK Vv. CONDON, Kan., 51 Pac. 
Rep. 587. 


66, FRAUDULENT CONVEYANCES—Antenuptial Convey- 
ance.—In the absence of any finding of fraud on the 
part ofa husband in making an antenuptial convey- 
ance in consideration of marriage, such conveyance 
cannot be held void as to creditors.—CLARK Vv. MCMa- 
HON, Mass., 48!N. E. Rep. 939. 


67. FRAUDULENT CONVEYANCES — Lien of Creditors:— 
Where debtors conspiring with another to defraud 
their creditors furnish materials for erecting buildings 
on his land, he not paying therefor or in any way be- 
coming indebted to them, the creditors may be 
awarded a lien on the real estateto the extent the 
debtors’ property became merged therein.—PEOPLE’S 
Nat. BANK OF PIfTSBURGH V. LOEFFERT, Penn., 38 Atl. 
Rep. 997. 


68. GUARANTY—Consideration—Pleading and Proof:— 
In an action on a guaranty of payment of a note where 
defendants pleaded want of consideration, and the 
evidence tends to show that such note was negotiated 
at plaintiff's bank for the purpose of taking up an- 
other note cn which defendants were liable as guar- 
antors, the admission of testimony as tothe consid- 
eration of the latter note is without prejudice.—KakgEstT- 
NER V. FIRST NAT. BANK, Ill., 48 N. E. Rep. 998. 


69. GUARDIANS AD LITEM — Compensation.—A court 
that has appointed a guardian ad litem tor minor de- 
fendants does not retain jurisdiction of such defend. 
ants, sothat it can render judgment ona motion for 
allowance to the guardian for his services, which mo- 
tion is filed after final judgmentin the case, without 
notice thereof being served on such defendants.— 
JONES V. YORE, Mo., 43S. W. Rep. 384. 


70. Highways—Proof of User.—Where it is proved 
that a certain street is traversed for a part of its length 
by railway tracks, and it appears that, where so used, 
it hasno sidewalks, and is not used for teams, but is 
daily traveled longitudinally by a great many persons 
on foot, and the witnesses speak of it as a street, there 
is sufficient evidence that it is a highway to support an 
allegation that plaintiff, injured thereon, was on a 
public highway.—UNION STOCK-YARDS & TRANSIT Co. 
V. KABLIK, Ill., 48 N. E. Rep. 1008. 


il. HOMESTEAD — Selection -- Abandonment.—Hus- 
band and wife left their farm, and bought a house in 
town, and resided there for eight years, and, the night 
Prior to the levy of an attachment on the farm, moved 
back to it, and claimed it as their homestead: Held, 
that evidence that when the husband purchased the 
town house he did not intend to abandon the farm 
homestead, but moved to town to educate his children, 
is admissible, there being no such abandonment of the 
homestead as would preclude them from showing their 
intention.—GuNn v. WYNNE, Tex., 43 S. W. Rep. 290. 


7%. INJUNCTION — Collection of License Fees.—The 
Collection of license fees by a city, under an ordinance 
‘mMposing a fine for non-payment thereof, will not be 
restrained where the authority of the ordinance is not 
questioned, but only its application to complainant, 
and it appears that only one proceeding has been com- 





menced against plaintiff forthe imposition of a fine, 
and other proceedings are only threatened.—LUDLOW 
& C. CoaL Co. v. City OF LUDLOW, Ky., 48 8. W. Rep. 
435. 

73. INSURANCE — Contract between Company and 
Agent.—Where an agent agreed to repay to the com- 
pany the amount of policies lapsing within a certain 
time after the termination of his agency, the burden 
was on the company pleading such agreement, by way 
of counterclaim to an action by the agent to recover a 
deposit to show what policies had lapsed within that 
time, and their amounts.—Son Lirgé Ins. Co. OF AMER- 
ICA V. BEVAN, Ky., 438. W. Rep. 427. 

74. INSURANCE — Notice of Loss.—Where the insured 
gives notice of his lossto the local agent of the com- 
pany, and the special agent comes to investigate the 
loss, and the inventory of the insured is submitted to 
such special agent, and he declines to receive the 
same, for the reason that aschedule is attached thereto 
containing property for which he claims the company 
is not liable, the assured must be held to have given 
sufficient notice, and to have furnished a sufficient in- 
ventory.—MILWAUKEE MECHANICS’ INS. Co. Vv. WIN- 
FIELD, Kan., 51 Pac. Rep. 567. 

75. INTOXICATING LIQUORS — Criminal Prosecution.— 
Ina prosecution for selling liquor without a license 
evidence of witnesses that they drank, at defendant’s 
place éf business, liquor that they had ordered through 
him, and by him kept at his place of business for their 
convenience, and that they became intoxicated, is ad- 
missible.—HARTGRAVES V. STATE, Tex., 43 8. W. Rep. 
331. 

76. JOINT TENANT—Powers.—A joint tenant can sell 
his rights under a contract of purchase of land held 
by himself and another jointly.—NEUFFORTH Vv. HALL, 
Kan., 51 Pac. Rep. 573. 

- 77. JUDGMENTS — Conclusiveness — Privies.—Judg- 
ments are binding upon privies as wellas upon par- 
ties; but only those are privies, within the meaning of 
the rule, who acquire their interest in the subject-mat- 
ter of the suit after the commencement of the suit.— 
CARROLL V. GOLDSCHMIDT, U. 8. C.C. of App., Second 
Circuit, 83 Fed. Rep. 508. 

78. JUDGMENTS—Vacation—Diligence.—Where the re- 
ceiver of a bank had rejected aclaim, and, after the 
claim had been put in judgment, refused to allow the 
judgment as a claim against the bank, his application, 
filed more than 15 months after judgment had been 
rendered, to have same set aside, and to be permitted 
to come in and answer, will be denied, since he has not 
shown such diligence as will entitle him to relief un- 
der 2 Hill’s Code, § 221, providing thatthe court may, 
upon affidavit showing good cause therefor, relieve a 
party from a judgment taken against him through his 
mistake, inadvertence, surprise, or excusable neglect. 
—DENTON V. MERCHANTS’ NAT. BANK OF SEATTLE, 
Wash., 51 Pac. Rep. 473. 


79. LIMITATIONS — Married Women.—Rev. St. 1889, §§ 
1996, 6864, permitting a married woman to sue and be 
suedin herown name, the same as a feme sole, do not 
by implication repeal the part of section 6767 that ex- 
empts a married woman from the running of the stat- 
ute of limitations, since mere ability to sue does not 
impose an obligation to do s0.—LINDELL REAL ESTATE 
Co. v. LINDELL, Mo., 43 8. W. Rep. 369. 


80. LIMITATIONS — Running of Statute against Mort- 
gagors.—Where a deed is absolute in form, but is 
claimed by the grantor to bea mere mortgage to se- 
cure a debt which he claims to have paid, the grantor 
must proceed to enforce his claim within five years 
from the time the grantee asserts his adverse holding, 
whether the debt claimed to be secured by the deed be 
actually paid or not.—PSSHINE Vv. ORD, Cal.,51 Pac. 
Rep. 536. 

81. MANDAMUS—Control of Judicial jDetermination.— 
A writ of mandamus will not lie to compel the trial 
court to proceed with the hearing ona motion for a 
temporary injunction, where certain facts, already 








188 


CENTRAL LAW JOURNAL. 





No. 9 








manifest to him, which the complainant refuses to 
rebut by evidence, are sufficient to have warranted 
a denialof the motion if a full hearing was had.— 
PEOPLE V. DISTRICT COURT OF SECOND JUDICIAL DIS- 
TRICT OF COLORADO, Colo., 51 Pac. Rep. 510. 

82. MASTER AND SERVANT — Negligence.—A railway 
brakeman whose duty itis toinspect his train in re- 
gard to the loads thereon being in proper condition is 
not charged with knowledge of defects in loading 
which he cannot Jiscover from inspection.—GALVEs- 
TON, ETC. Ry. Co. v. McCray, Tex., 48 8S. W. Rep. 275. 

83. MASTER AND SERVANT — Negligence—Safe Place to 
Work in.-A master furnishing a scaffold for em- 
ployees to work on is liable for injury to them from a 
patent defect in its construction, without regard to 
notice.—CHICAGO, ETC. R. CO. V. MARONEY, III., 48 N. 
E. Rep. 953. 

84. MECHANIC’S LIEN.—One who is estopped, by rep- 
resentations made, from asserting a claim to a lot 
superiorto a mechanic’s lien thereon, will be bound 
by such lien, although not a party tothe contract on 
which itis based.—LINDSLEY V. PARKS, Tex., 438. W. 
Rep. 277. 

85. MECHANIC’S LIEN — Consent of Lessor.— Where a 
lessor gives permission to a lessee to erect a building, 
he bas knowledge of its construction, so that his fail- 
ure to givethe notice required by Code Civ. Proc. § 
1192, renders his interest subject to Jien, though’it was 
not built in the manner or place authorized by him.— 
SANTA MONICA LUMBER & MILL CO. v. HEGE, Cal., 51 
Pac. Rep. 555. 

86. MECHANICS’ LIENS—Obligation of Contracts.—The 
mechanic’s lien law of 1895 grants new remedies to sec- 
ond subcontractors, and affects the property rights or 
property owners, and cannot, therefore, be applied to 
contracts of second subcontractors made after it went 
into effect, where the contract between the subcon- 
tractor and the original contractor was made prior to 
its passage.—CCLVER Vv. ATWOOD, III., 48 N. E. Rep. 979. 


87. MECHANIC’sS LIEN—Statement.—Under section 4 of 
the mechanic’s lien law (Rev. St. 1874, p. 665, ch. 82), 
as amended in 1887, requiring the filing of “‘astatement 
or account or demand” due the claimant after allow- 
ing all credits, the statement must show the amount of 
each particular kind of mason work done, where the 
contract fixed a distinct price for each kind; and a 
statement showing only the price for the entire work, 
the credits thereon, and the balance due is insufficient. 
—EHDIN V. MURPHY, IIl., 48 N. E. Rep. 956. 


88. MINES AND MINERALS — Petroleum and Natural 
Gas.—Petroleum and natural gas are minerals, within 
the terms of a reservation of ‘‘mines, minerals, and 
metals,”’ in aconveyance of real estate. — MURRAY v. 
ALLARD, Tenn., 43S. W. Rep. 355. 


89. MORTGAGE — AcKnowledgment.—An acknowledg- 
ment of a mortgage taken before the mortgagee is 
void. The record of a mortgage, the acknowledgment 
of which is void, imparts no notice to third persons, 
since a mortgage without a valid acknowledgment is 
not entitled to be recorded. — LEE V. MURPHY, Cal., 51 
Pac. Rep. 549. 


90. MORTGAGE — Presumptions — Preferential Act. — 
Where the mortgagor, as a man of fair judgment, must 
have known that he was insolvent when he executed a 
mortgage to secure an existing debt, the presumption 
is that the act was designed to be preferential. — 
WALKER V. DAVIS, Ky., 438. W. Rep. 406. 


91. MUNICIPAL CORPORATIONS—Defective Streets.—A 
municipal corporation in this territory is, in case of 
personal injuries caused by its officers and agents by 
reason of their negligence in causing and permitting a 
street to be left in an unsafe condition, or out of re- 
pair, liable in damages, in the absence of an express 
statutory provision imposing such liability. — City oF 
GUTHRIE V. SWAN, Okla., 51 Pac. Rep. 562. 


92. MUNICIPAL CORPORATIONS— Liability to Creditors’ 
3ill.—A creditors’ bill will not lie against a municipal 





corporation for the same reasons that it is not subject 
to garnishment process, particularly as both proceed. 
ings and the results to be obtained are substantially 
the same. — ADDYSTON PIPE & STEEL Co. v. City oF 
CHICAGO, Ill., 48 N. E. Rep. 967. 

93. MUNICIPAL CORPORATIONS — Officers.—Under Ky. 
St. § 3484 (providing that any officer of a city of the 
fourth class, who shall be directly or indirectly inter. 
ested as agent, principal, or surety in any contract 
with the city, shall thereby vacate his office, and the 
contract shall be void), a member of the council, aet- 
ing under an order of the council, cannot recover the 
reasonable value of his services in making a settle. 
ment with the city tax collector.—CITY OF WINCHESTER 
v. FRAZER, Ky., 43S. W. Rep. 453. 

94. MUNICIPAL CORPORATIONS — Ordinance — Lottery 
Office.—The first section of a municipal ordinance de- 
claring it unlawful for any person to keep a lottery 
office, being plain and legal, the defendant condemned 
under this section is without right to sustain an objec- 
tion of illegality of the whole ordinance on the ground 
that the second section is unconstitutional. — STATE y. 
RILEY, La., 22 South. Rep. 843. 

95. MUNICIPAL CORPORATIONS — Ordinance — Police 
Power.—It may well be that one person or a number of 
persons can, as relates to his or to their property, be 
brought within the scope of the police power of the 
municipality, and made to comply with regulations 
looking to the health and comfort of the public; but 
no person, no class of persons, no interests, can be 
singled out and forced to contribute labor or money in 
the interest of the public on property not owned by 
him or by ithem, which is in the exclusive use of the 
public.—STATE v. NEW ORLEANS, C. & L. R. Co., La.,2 
South. Rep. 839. 

96. MUNICIPAL CORPORATIONS — Special Taxes.—The 
contest between the county collector and the ownerof 
lands sought to be subjected to special tax is a pro- 
ceeding collateral to the confirmation of the assess 
ment, and only such objections can be heard as affect 
the jurisdiction of the county court to pronounce the 
judgment of confirmation.—HULL V. PEOPLE, III., #&N. 
E. Rep. 984. 

97. NATIONAL BANKS — Stockholder — Purchase In- 
duced by Fraud.—One who is induced by fraud to pur 
chase stock of an insolvent national bank, and haveit 
transferred to him on the books of the bank, and who, 
upon discovery of the fraud, takes prompt action to 
rescind the contract, is not liable to assessment on 
such stock, except on behalf of persons who extended 
credit to the bank, after the transfer, without knowl- 
edge of the fraud.—STUFFLEBEAM V. DE Lasumvtt,U. 
8.C.C., D. (Oreg.), 83 Fed. Rep. 449. 

98. PAYMENT—Mistake of Law.—Money paid a munic- 
ipality through a mistaken belief that an ordinance 
under which it was paid was valid may be recovered 
back.—BRUNER V, TOWN OF STANTON, Ky., 43 8. W. Rep. 
411. 


99. PRINCIPAL AND AGENT.—Where defendant was ap 
pointed as the agent to collect certain debts due to the 
heirs of a certain party, and gave a bond for the faith- 
ful performance of his duty, the burden of proof !8 
upou the defendant to show that the heirs, by a subse 
quent agreement, allowed him to compromise 8 ¢e& 
tain debt, due the heirs, for anything other than 
money.—RUSH V. RUSH, Ill., 48 N. E. Rep. 990. 


100. PRINCIPAL AND AGENT — Sale in Fraud of Prind: 
pal.—A party, while acting as agent, who induces bis 
principal, by false statements as to value, to sell and 
convey land to a third party, whom the principal after 
wards discovers to be the agent’s mother-in-law and 
member of his family (who in fact held the title in 
trust for him), for a sum much less than its true value, 
is guilty of actual fraud, which vitiates the whole 
transaction.—WEBB V. MARKS, Colo., 51 Pac. Rep. 518. 





101. PRINCIPAL AND SURETY — Official Bonds-Clerk— 
Gen. St. § 2477, provides that the clerk of & district 
court shall give a bond conditioned that he will faith: 
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tully perform his duties as clerk, and punctuallyipay 
over tothe persons legally authorized to receive the 
same all money that may come into his hands by 
virtue of his {office. A district clerk executed a bond 
conditioned that he should well and faithfully perform 
and execute the duties of the office of clerk of the dis- 
trict court during his continuance in office by virtue of 
his appointment, without fraud, deceit, or oppression, 
pay over all moneys that might come into his hands as 
such clerk, and deliver to his successor all books, 
moneys, papers, and other things pertaining to his 
office which might be so required by law: Held, that 
the bond given had the force anda effect of a statutory 
Obligation. — PEOPLE Vv. COBB, Colo., 5] Pac. Rep. 523. 

102. PRINCIPAL AND SURETY — Treasurer’s Bond. — 
Where a surety on an official bond signs it, and places 
it in the hands of his co-obligor, with the stipulation 
that itis not to take effect or be delivered to the obligee 
unless another surety signs it, if the obligee has notice 
thestipulation will constitute a defense for the surety, 
in asuitonthe bond. — MCFARLANE V. HOWELL, Tex., 
438. W. Rep. 315. 

103. RAILROAD COMPANY — Construction — Liens.—If 
ander the Mississippi statute, contractors and ma- 
terialmen who have graded and constructed a rail- 
road bed, with masonry work, etc., have a lien which 
is prior in any respect to the lien of a mortgage ex- 
ecuted and recorded prior to the making of the con- 
struction contract and the commencement of work 
thereunder, such priority is limited to the embank- 
ments actually thrown up and structures erected by 
such contractors, as distinguished from the land and 
the right of way; and, as to these latter, the lien of the 
bondholders has priority. — CENTRAL TRUST CO. OF 
New YorK V. GEORGIA Pac. Ry. Co.,U.8.C.C., N. D. 
(Ga.), 83 Fed. Rep. 386, 

1044. RAILROAD COMPANY—Fires Set by Locomotives.— 
Inan action for damages from fire caused within the 
limits of a city, by sparks from a locomotive, an ordi- 
nance of the city regulating the speed of trains therein 
is inadmissible to show that the speed of the train ex- 
ceeded the lawful rate. — LOUISVILLE & N. R. Co. v. 
DaLTon, Ky., 43 8. W. Rep. 481. 


105. RAILROAD COMPANY—Negligence—Ordinances.— 
In an action against a railroad company for the death 
ofan employee, where the negligence alleged is the 
running of a locomotive in violation of a city ordi- 
nance, the ordinance is admissible.—East ST. LOUIS 
CONNECTING Ry. Co. V. EGGMAN, IIl., 48 N. E. Rep. 981. 


106. RAILROAD COMPANY — Stations—Regulation§ by 
State.—Under Ky. St. § 784, providing that all railroad 
companies “shall keep their ticket offices open for the 
sale of tickets at least thirty minutes immediately pre- 
ceding the departure of all passenger trains from every 
regular passenger depot from which such trains start, 
orat which they regularly stop, and shall open the 
waiting room for passengers at the same time as the 
ticket office,” a company is not required to open its 
ticket offices and waiting room for night trains ata 
Station at which it had never maintained a night office, 
where passengers boarding night trains at that point 
were charged no more on the trains than ticket rates. 
—LOUISVILLE & N. R. CO. v. COMMONWEALTH, Ky., 43 
8. W. Rep. 458. 


107. RAILROAD COMPANY—Street Railroads—Insolv- 
ency and Receivers.—A cable sold to a cable railway 
being necessary to keep the road a going concern, the 
¢laim for its price is entitled, on the insolvency of the 
company and the appointment ofa receiver, to priority 
over the mortgage bonds, without showing any diver- 
sion of income. And such priority may he allowed 
though more than two years elapsed between the time 
the cable was furnished and the appointment of the 
receiver._NEW YORK GUARANTY & INDEMNITY CO. V. 
Tacoma RaiLway,& MoTor Co., U.S. 0. C. of App., 
Ninth Circuit, 88 Fed. Rep. 365. 


bate court, in an action to probate the will, distributed 
the estate to the trustees, as directed in the will, a de- 
murrer to a petition, setting up said facts, and seek- 
ing to subject the devised property to the payment of 
the debts of the cestui que trust, was properly sustained, 
on the ground that the decree distributing the estate 
was an adjudication of the validity of the trust and the 
rights of the trustees in the property.—GOLDTREE V. 
ALLISON, Cal., 51 Pac. Rep. 561. 

109. Res JoDIcaTa—Demurrer.—Plaintiff brought an 
action for himself and as assignee of another for work 
and labor, claiming that the defendant was liable as 
guarantor, afterthe supreme court had decided ina 
prior action that the defendant was not liable as an 
employer to the plaintiff's assignor. The plaintiff in 
the prior case stated in his brief that the defendant 
was not liable as a guaraator: Held res judicata.—Rus- 
SELL V. Bair, Wash., 51 Pac. Rep. 477. 


110. SAaLB—Warranty—Damages.— Where, in an action 
for damages for breach of a warranty in the sale of 
chattel property, the petition also alleges that the de- 
fendant knew the warranty to be false, the plaintiff, 
upon proof of the warranty and its breach, may re- 
cover the damages he thereby sustained, though he 
fail to prove the defendant’s knowledge of the falsity 
of the warranty.—GARTNER V. CORWINE, Ohio, 48 N. E. 
Rep. 945. 

111. SLANDER—Words Actionabie Per Se.—Where the 
reasonable and well-understood meaning of the words 
alleged to have been spoken amount to a statement 
that plaintiff, an unmarried woman, was unchaste, the 
words are actionable per se.—LYONS V. STRATTON, Ky., 
43S. W. Rep. 446. 

112, TAXATION — Constitutional Law.—Revenue Act 
1893, as amended by Sess. Laws 1895, p. 508, provides 
thatin making up the amount of money or credits, 
“other than bank stock,” required to be listed or as- 
sessed, bona fide debts may be deducted: Held, that 
the quoted exception conflicts with Const. art. 7, § 2, 
requiring uniformity of taxation, provided that a de- 
duction of debts from credits may be authorized.— 
PULLMAN STATE BANK V. MANRING, Wash., 51 Pac. Rep. 
464. 

113. TAXaTION—Occupation Tax.—Under Const. art. 
10, § 3, providing that all taxes shall be uniform upon 
the same class of subjects within the territorial limits 
of the authority levying the tax, an ordinance levying 
a license tax of 1 per cent. per annum upon the cash 
value of the stocks of merchants in the city is a prop- 
erty tax, and not an occupation tax; and it is, there- 
fore, invalid, because it is not uniform upon all the 
personal property of said city.—CITY OF BROOKFIEL)T 
v. ToogEY, Mo., 43S. W. Rep. 387. 

114. TAXATION—Personal Property.—Deposits in bank 
to the credit of testator’s estate, consisting of estate 
given by him to his wife for life, and of unused income 
therefrom, are taxable where the widow lives.—Hart- 
ING’s ExRS. V. CITY OF LEXINGTON, Ky., 438. W. Rep. 
415. 

115. TaxaTION—Stockholder in National Bank.—The 
owner of national bank stocks is entitled, under Rev. 
St. U. S. § 5219, providing for the taxation of the stock 
of any association by the States at no greater rate than 
other money capital in the hands of individual citizens 
is assessed, to have bona fide debts set off against the 
assessed value of his stock, when the law of the State 
authorizes such debts to be set off against shares of 
capital stock of a State bank or against moneyed cap- 
ital used in competition with national banks.—NEw- 
PORT V. MODGETT, Wash., 51 Pac. Rep. 466. 

116. Tax DEEDS—Conclusiveness.—Laws N. Y. 1885, 
ch. 448, making tax deeds which had been on record 
for two years prior to the passage of the act conclusive 
evidence of the regularity of the sale, and all proceed. 
ings prior thereto, if not assailed by direct proceeding 
within six months after the taking effect of the law, is, 
according to its principal intent and effect, a statute of 





108. REs JuDICATA.—Where property was devised to 
trustees for the benefit of a third person, and the pro- 





limitations, and is not repugnant to any provision of 
the constitution of the United States.—SaRANac LAND 
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& TIMBER Co. v. ROBERTS, U. 8. C.C., N. D. (N. Y.), 83 
Fed. Rep. 436. 

117. TRUST DEED—Validity—Beneficiary as Purchaser. 
—Where the beneficiary in a trust deed was the only 
bidder at the trustee’s sale,and such deed provided 
that he might become the purchaser, the position that 
there was no competition, and the highest and best 
price was not secured, and there was no bona fide pur- 
chaser, was not tenable.—LOTHROP V. TRACY, Colo., 
51 Pac. Rep. 486. 

118. Tax TITLE—Ejectment—Estoppel.—A tax sale of 
land in which there is an estate for life passes only 
such estate, even though it was created by a foreign 
will, which was not recorded in the State where the 
land lay until after the tax title had accrued.—BLEI- 
DORN V. OAKDALE IRON, COAL & TRANSPORTATION CoO., 
Tenn., 438. W. Rep. 360. . 

119. TENANTS IN COMMON — Partition — Easement.— 
That a strip of land between two adjoining owners, 
and owned in common, is subject to an easement, is 
no ground for refusing partition under Pub. St. ch. 178, 
§ 1, providing for partition of land held in common.— 
CROCKER v. COTTING, Mass., 48 N. E. Rep. 1023. 

120. Trusts—Sale of Land—Parties—Infants.—In an 
action for an order to sell land held ia trust for several 
parties, which could not be divided without materially 
impairing its value, minors over 14 years of age, who 
are interested therein, are properly before the court, 
who have been served with the summons required by 
statute. and are represented by a guardian appointed 
by the court.—SHIELDS V. HINKLE, Ky., 43S. W. Rep. 
485. 

121. VENDOR AND PURCHASER—Lien.—W here vendor’s 
lien notes, made in consideration of a bond for deed, 
have been negotiated, the vendor cannot extinguish 
the lien as against the holder of the notes by retaking 
possession of the land, though the purchaser has aban- 
doned the contract without having the bond recorded. 
—ROSE V. TAYLOR, Tex., 43S. W. Rep. 285. 

122. VENDOR AND PURCHASER—Lien for Purchase 
Price.—Land belonging to the State was conveyed by 
title bond, the grantor agreeing to furnish a good deed 
or procure a patent to the vendee. Thevendee, before 
receiving the patent, traded the land for other lands 
to parties who procured the patents therefor direct 
from the commonwealth: Held, that the original 
vendor’s lien for purchase price did not follow the 
original vendee, so that a creditor of the original 
vendor could subject the land received in trade by the 
vendee to the payment of his claim.—STEPHENS V. 
SPRADLIN, Ky., 43S. W. Rep, 447. 


123. WAREHOUSE RECEIPT AS COLLATERAL—Transfer. 
—Code, § 2408, which provides that warehouse receipts 
may be transferred by indorsement, with like effect 
and in the same manner as bills of exchange, is re- 
pealed by section 2407, which provides that an indorse- 
ment of a warehouse receipt shall be deemed to bea 
transfer of the commodity represented by it.—YaR- 
woop Vv. Happy, Wash., 51 Pac. Rep. 461. 


124. WAREHOUSEMEN — Bond—lllegality of Transac- 
tion.—A tobacco warehouse company executed bond, 
with sureties, undertaking to pay to all consignors of 
tobacco the proceeds thereof, the bond reciting that 
the company had become a member of the tobacco ex- 
change, and had thereby become bound to execute 
such a bond: Held, that the obligors cannot avoid 
liability to a consignor of tobacco on the ground that 
the tobacco exchange was illegal, as being a combina- 
tion in restraint of trade.—GLOBE TOBACCO WARE- 
HOUSE Co. v. LEACH, Ky., 438. W. Rep. 423. 


126. WaTERS—Irrigation—Priority—Estoppel.—Plaint- 
iff, whvu was awarded, by a decree, superior rights in 
taking water from a stream, is not estopped to subse- 
quently assert those rights because he neglected for a 
ong time to formally protest against water commis- 
tioner’s construction of the decree as awarding 
superior rights to another, where it appeared that the 
commissioner, in times of scarcity of water, shut down 





both head gates almost simultaneously, and that his 
action became appreciably injurious to plaintiff only 
within a few years priorto its suit to restrain the 
same, and that plaintiff, in conversation with the com. 
missioner, denied the correctness of the latter’s as. 
sumption.—WATER SUPPLY & STORAGE CO. V. TENNEy, 
Colo., 51 Pac. Rep. 505. 

126. WATERS—Pollution of Stream.—An owner of land 
on a natural stream has a property right in the water, 
and a right to have it flow over his land in its usual 
volume and purity; and its pollation by the discharge 
of sewage of a city into it, which renders the water un. 
fit for use, may be prevented by injunction.—Pgrsr.- 
SON V. CITY OF SANTA ROSA, Cal., 51 Pac. Rep. 557. 

127. WATERS AND WATER CouRSsES—Irrigation.— Where 
a proprietor is diligent in the construction and the 
completion of an irrigation reservoir, taking into con. 
sideration the magnitude and cost of the work, and 
the obstacles to be overcome, his priority of appro. 
priation for such reservoir should date from the be- 
ginning of the work.—WATER SUPPLY & STORAGE Co. 
Vv. LARIMER & WELD IRRIGATION CoO., Colo., 51 Pac. Rep. 
496. 

128. WILL — After-born Children — Devise.—Undera 
will devising land to P, the wife of testator’s son, “and 
her children,” children born to P by testator’s son, 
after testator’s death, take per capita witb those born 
before his death.—LYNN V. HALL, Ky., 43 S. W. Rep. 42 

129. WILLS—Construction.—A devise to testator’s ex- 
ecutors, ‘‘for the benefit of P and my son J, for them 
and their children, should they have any,” is a devise 
of an undivided half to P and J, respectively, with are- 
mainder in feeto their children, which would vest at 
their birth.—BARCLAY V. PLATT, Ill., 48 N. E. Rep. 972. 


130. WILLS — Designation of Beneficiaries.—Testator 
bequeathed the income of his property to his two chil- 
dren during their lives, “and, should either of them 
die, the survivor shall take” the deceased’s share “dur. 
ing her natural life, and her children, if she has any;” 
and, should both die without children, the property 
was to go totestator’s heirs; but, should either or both 
have children, the latter wereto havetheir parent's 
share: Held that, when one of the devisees died leav- 
ing a child, the latter took a fee in one-half the estate, 
and hence the net income of the estate devised should 
be paid, one-half to the child of the deceased devisee, 
and one-half to the survivor.—RHODE ISLAND HOSPITAL 
TrusT Co. v. PECKHAM, R. I., 38 Atl. Rep. 1001. 


131. WILLS—Legacies.—Where testator, having assets 
exceeding his indebtedness, directed that his debts 
should be paid, and madea legacy to a brother in 
language that did not import an intention that the 
legacy was to bea payment of a debt which he owed 
him, it was not an extinguishment of the debt.— WaDB 
v. DEAN, Ky., 488. W. Rep. 441. 


132. WILLS—Vested Remainders.—A clause of a Will 
provided that the portions of the estate devised to 
childless sisters, ifthey died before testator, should 
go to other brothers and sisters; and by another clausé 
such portions were given only for the lives of the 
childless sisters, and at their death were to be divided 
among the brothers and sisters having children: Held, 
that such brothers and sisters took a vested interest ip 
remainder in said portion.—GOUGH V. CLIFTON LAND 
Co., Ky., 438. W. Rep. 405. 


133, WITNESSES — Transactions with Decedents.—I : 
an action against administrators for possession of 
notes payableto deceased, which plaintiff alleged were 
given him by deceased the day before her death, and 
afterwards taken from him by defendants, it was error 
to permit plaintiff to testify as to statements made by 
him to one of defendants, when the latter demanded 
possession of ssid notes, as to what occurred betwee! 
him and deceased at the time of the alleged gift and 
delivery thereof, under Civ. Code, § 606, subsec. 2, 
which prohibited plaintiff testifying directly to said 
transactions with decedent.—JonEs Vv. Jongs, Ky., # 
S. W. Rep. 412. 
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